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UNITED STATES CIRCUIT COURT, APRIL TERM, 1851, OHIO. 
The United States v. John B. Taylor. 


INDICTMENT FOR MANSLAUGHTER IN CAUSING EXPLOSION OF STEAMBOAT 
AS ENGINEER. 


TRIED BEFORE JUDGES McLEAN AND LEAVITT. 


This was a prosecution under the act of July 7, 1838, against 
the defendant as engineer of the steamboat Virginia, which burst 
her boilers on the Ohio River, between. Steubenville and Wheel- 
ing, at Litton’s Landing, on the 30th of March, 1849.. This act 
provides, “Section 12, That every captain, engineer, pilot, or 
other person employed on board of any steamboat or-vessel pro- 
pelled in whole or in part by steam, by whosé misconduct, negli- . 
gence, or inattention to his or their respective duties, the life or 
lives of any person or persons on board of said vessel may be 
destroyed, shall be deemed guilty of manslaughter, and upon 
conviction thereof before any circuit court of the United States, 
shall be sentenced to confinement, at hard. labor, for a period of 
not more than ten years.” 

The indictment consisted of three counts... The first charged 
the defendant with misconduct, negligence, and j inattention to his 
duties as engineer of the steamboat Virginia, navigating the Ohio 
river, in allowing the steam to accumulate in such excess as to 
burst the boiler of the boat, by reason of which bursting, and the 
issuing of steam and hot water therefrom, one A. B. was mortally 
wounded, bruised, burned, and scalded, by reason of which he 
died, concluding with the charge of manslaughter in usual form. 

The. second count charges the bursting to have been caused 
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by deficiency of water in the boiler, occasioned by the unlawfu} 
neglect and inattention of the defendant as engineer, whereby 
several persons unknown were wounded, bruised, and pushed into 
the water and drowned. 

The third count charges the bursting of the boiler to have been 
caused by the negligence and misconduct of the engineer, in 
creating and allowing to be created, an undue quantity of steam, 
and not permitting the same to escape, which occasioned the ex- 
plosion and “ destroyed the life of a person on board said vessel 
whose name is to the jurors unknown.” 

The prosecution was conducted by Samson Mason, Esq., District 
Attorney of United States, and by Messrs. Baber and Nolble, for 
defendant. 

The only witness, who was on board of the boat called, was 
Robert Boals, pilot. He testified that the boat was placed under 
his command in Steubenville, on the morning of the 30th March, 
A. D. 1849, by the captain, William T. Dawson, who was, to get 
off at Warren. The boat Virginia was a regular packet between 
Steubenville and Wheeling, on the Ohio. That he ran her down 
that day to Wheeling, leaving the captain at Warren. Stopped 
frequently on the route to land passengers and take in goods. The 
boat arrived at Wheeling about noon, the usual time. She left 
Wheeling, on her return trip, at a few minutes before two o’clock. 
She stopped twice in the immediate vicinity and towed a flatboat 
a short distance. She stopped about eight times between Wheel- 
ing and the place of explosion, about eleven and a half miles 
above. The last place, previous to the explosion, was at Rush 
Run about one hundred and fifty or two hundred yards below 
Litton’s landing, where she laid about five minutes. He did not 
recollect to have heard steam let off here, or worked off through 
the engine ; thinks he did not notify engineer that they intended 
to stop again at Litton’s; moved from Rush Run to Litton’s; 
stopped here again about five minutes; rang the alarm’ bell to 
prepare to back, when the explosion occurred—all he recollects, 
except a dull heavy sound—until he came to, as he was coming 
down the bank. 

_ There were about thirty-five passengers and six or seven of 
- the crew on board. Himself and wife were in pilot house; 
both hurt captain and son, clerk, and engineer, not killed , 
several passengers killed—the top works or cabin nearly all 
blewn away—one boiler was torn to pieces and scattered on 
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shore; the other had the heads blown off and a hole in one side ; 
this was thrown into the river. The bodies which the witness 
saw were blackened, as was also the boat. They appeared as if 
covered with some black substance. 

The boat was run up to the landing at Litton’s, where the road 
came down the bank to the water, the side of the road was com- 
posed of rocks. The landing is shallow in low water. The boat 
was narrow, with heavy upper works. She had two boilers, 
thirty-six inches in diameter, twenty-two feet long, with two 
internal flues each of about twelve or fourteen inches in diameter 
of one-fourth inch iron. He also stated that about an hour be- 
fore the explosion, he left the wheel in the hands of a passenger 
and went below to engine-room for a drink, and found the defend- 
ant sitting on a chair between the engines with his face towards 
the boilers, reading a pamphlet. He remarked to the engineer 
that “they were skipping up the river a little faster than usual.” 
He did not know how long he was reading. After the explosion, 
he found one of the engines shipped up to back. The boat was 
built with mew boilers in May, 1848. The witness said “he did 
not know whether the boat careened” at Litton’s Landing. 

It was also proved that the boat was only about seventeen or 
eighteen feet wide, by about one hundred and five feet long, with 
heavy upper works—was seen by several witnesses to careen 
more than boats usually do. It was also proved that a wrench 
of about three pounds weight was attached to a rope running 
from the end of the lever of the safety valve, to hold it down, 
This lever was about thirty-two or thirty-four inches long from 
the fulcrum. The valve attached to the same lever, about four 
inches from the fulcrum, and about three and a half inches in 
diameter. The regular weight for the safety valve was one hun- 
dred and twenty-seven pounds to the square inch. It was also 
proved that the engineer had been employed in that capacity for 
seven or eight years; was capable and expert in discharging his 
duties; that he was extraordinarily careful, and sober. The 
modes in which explosions are supposed to take place by defi- 
cient supply of water, by excess of pressure, and the effect of 
careening in producing explosions, were explained by experts. 
It was stated that the usual rate of the packets on this rout was 
about six miles an hour. 

Mr. Mason urged that the case was. an important one to ra 
the public and to defendant. The testimony was to be deriv 
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from persons on board and they were usually all destroyed. These 
explosions are appaling on our western waters, yet nobody is to 
blame; this is wrong. This Jawis to fix the blame and to secure 
the public. The law is open as to punishment to the discretion 
of the court, and therefore the evidence required should not be of 
the strictest character. He then examined the facts, and the idea 
of the boat careening—denied there was any proof or any proba- 
bility of this. Claimed the explosion to have occurred by too 
little supply of water. That it was the result of negligence, he 
considered established, sufficiently by the fact, that the boilers 
were new, the machinery good, no steam permitted to escape, 
and the boilers burst. It was mere accident that any positive 
evidence as to deficient supply of water could be obtained. He 
then dwelt upon the proof of the various modes of death alleged 
in the indictment. 

Mr. R. P. L. Baber, made the following points for the defense: 

1. That there was no evidence under the first and third counts 
of the indictment, because the witnesses adduced by the prosecu- 
tion as experts, had sworn expressly that no explosion could 
occur from the causes alleged in those counts. There was no 
positive proof under the second count, and the government had 
failed in proving the charge of manslaughter as laid in the 
indictment. 

2. In cases of this sort the rule of law laid down in 1 Green- 
leaf, § 34, peculiarly applies, that “when a criminal charge is to 
be proved by circumstantial evidence, the proof ought to be not 
only consistent with the prisoner’s guilt, but inconsistent with any 
other rational conclusion ;” indeed, “this presumption of inno- 
cence is so strong, that even where the guilt can be established 
only by proving a negative, that negative must be in most cases 
proved, by the party alleging the guilt, though the general rule 
of law devolves the burden of proof on the party holding the 
affirmative.” 1 Greenleaf, § 35, and cases there cited as to 
offenses created by statute. Therefore to convict the prisoner, the 
offense created by the law of Congress being of a quasi negative 
character, the prosecution must show, that as engineer he was 
not diligent, was not attentive, and that his conduct was not 
proper. 

3. Some personal act of omission or misconduct in his duties 
must be proved against the prisoner. Rex v. Allen §& Clark, 7 
Car. & Payne, 153; Rex v. Green, id. 256 (32 Engl. Com. Law, 
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476,77). A person is not responsible for a mere error of judg- 
ment; see cases as to physicians. Rex v. Van Burtchel, 3 Car. & 
Ray. 629; Rex v. John Williamson (midwife’s case), id. 635; 4 
Car. & Payne, 398—407; Commonwealth v. Thompson, 6 Mass. 
134, but only for “the grossest ignorance and ¢riminal inatten- 
tion” (Lord Ellenborough) in 19 Engl. Com. Law, 444. But in’ 
these cases the rule is laid down differently as to civil responsi- 
bility, and their distinction of the common-law is recognized by 
the act of Congress itself, which in the 13th section of the law 
makes the fact of explosion “full prima facie” evidence of neg- 
ligence in all civil actions. 

4. Explosions may occur from too great pressure of steam, 
which at 212 deg., is equal to 15 lbs. per square inch, and at 
high temperature for every 30 deg. of heat, the pressure doubles 
itself, so that between 345 deg., the point of safety and 468 deg., 
the point of bursting on our common western steamboilers, there 
is only 123 deg. See Dr. Locke’s report on the explosion of the 
Moselle, commencing on page 154, of the Family Magazine of 
1839. The report contains many valuable facts on the subject 
of steamboat explosions in which it is remarked that no error is 
more common among western engineers than that a boiler can 
not burst with plenty of water in it, and none is more fatal in its 
consequences; and the theory of gaseous explosions is denied. 
The point of safety in a boiler is calculated thus: multiply the 
thickness of the boiler in inches into twice the number of pounds 
of pressure necessary to break a square inch of the material of 
which the boiler is composed, and divide the product by the num- 
ber of inches in the diameter of the boiler, the quotient will be 
the number of pounds pressure to a square inch, that will burst 
the boiler, and one-fourth of that amount will be the limit of 
safety. The formula as laid down in Dr. Locke’s report on the 
Moselle explosion is 2 P. multiplied by A. divided by D is equal 
to B. Therefore S is equal to B divided by 4, and on the suppo- 
sition that iron will bear a pressure of 60,000lbs. per square inch, 
this rule in the case of the Virginia would give 2 multiplied by 
60,000, multiplied by 3, divided by 36 is equal to 888; therefore, 
point of safety, 222lbs., and the evidence shows that at no time 
did the pressure on the boiler even with the eztra 3 lbs. weight, 
exceed 131 Ibs. per square inch, much below the average pres- 
sure the worst iron would bear. The average given as the result 
of Prof. Jones & Johnson’s experiments, is 45,500 lbs. per square 
inch; see 7 Sen. Doc. (405) of 1842, 1843, page 51. 
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5. There is no evidence to convict, yet if necessary, it can be 
shown from circumstances, that the explosion occurred from the 
‘cAREENING Of the boat. The testimony of Boals is to be received 
with caution, as he could not be expected to criminate his own 
conduct as pilot, yet he only says “he does not know whether 
the boat careened,” and the evidence shows that he was negligent 
in performing his own duties. The landing is proved to have 
been very rough, and the boat of narrow beam and heavy upper 
works, and in the habit of lurching much, the larboard boiler 
burst first and was most shattered, and as to the effects of keeling, 
see Professor Johnson’s remarks in Journal of Science, XX p. 
309, where he shows every nine pounds of iron makes one pound 
of steam, and that the amount of pressure produced in a boiler 
20 feet by 30 inches, would be 906 lbs. per square inch—a point 
of inevitable explosion—a fortiori the same result would follow 
sooner in the Virginia, if the boat was the least out of level as 
the boilers were much heavier. See also Ewbank in reports of 
Franklin Institute, IX, p. 363. . 

6. Again, the defective materials of a boiler, such as flawy 
iron, is a frequent cause of explosions. Jour. Sci. XXXV, p. 317; 
Prof. Renick. id.. XX, p. 339; Prof. Sullivan, id. XIX, p. 144, but 
not gas formations as is asserted by one of the experts. See Dr. 
Locke’s report on the Moselle explosion. 

7. The engineer is liable to be deceived by the safety-valve on 
which no dependence can be placed. Journal Franklin Institute, 


- VIL, p. 291; Journ. Sci. XIX, p. 148, and also the guage cocks 


(Ewbank) in Franklin Institutes, IX, p. 366, by blowing “ hoarse”’ 
with foam; see Dr. Locke’s report on the Moselle explosion. 
Hence, the government has directed a series of experiments for 
the better protection of steam boilers; 7 Sen. Doc. (405) of 1842, 
1843, p. 3. The Virginia when she blew up on the 30th: No- 
vember, 1849, had none of these improved protections invented 
by Evans, Bache, ete., or fusible plugs. Frank. Inst. p. 89, 
therefore, if on any reasonable hypothesis, the explosion occurred 
from any of these causes, the prisoner must be acquitted accord- 
ing to the rule laid down by Greenleaf in weighing circumstan- 
tial evidence in criminal cases, or on the ground of doubt at deast, 
especially as the testimony of a// the witnesses concur in the fact 
that he was a very careful and sober man—never touching a drop 
of intoxicating liquor—certainly a good sign considering the 
general character of men in his exposed situation, as well as the 
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fact of his being engaged in reading (instead of playing cards, 
like some river men) which the prosecution have wholly failed in 
proving an act of inattention. 

By Mr. H. C. Noble for defendant, it was urged, 

1. That the mere fact of explosion was not, as a presumption of 
law, prima facie evidence of guilty neglect. For in all criminal 
charges the guilty neglect, the gist of the crime, must be proved 
as alleged. This rule in England prevails in civil cases, and it, 
is held there that such neglect must be proved beyond a doubt to. 
be the cause of the accident, 11 Eng. Com. Law, 119 and 120; 
14 do. 497; 19 do. 198-9; 24 do. 391. 

In the law under consideration, it is true that the rule has been 
changed () 18) in civil cases, but the necessity of this clear proof 
in criminal cases is left unaltered. The proof therefore of 
neglect should be clear and positive; any doubt should be re- 
solved in favor of defendant. 1 Greenleaf Ev. p. 40-42; Whart. 
Crim. Law. 190. 

2. Though there is no presumption at law, that an explosion is 
prima facie evidence of neglect; this is the prevailing opinion in 
many minds. We think this wrong. 

First. Because of the nature and energy of steam itself. Steam 
varies in pressure from 15lbs. or one atmosphere to the square 
inch, to 8320 atmospheres or 124,800 Ibs. to the square inch. 36 
Journ. Science, 242; and one boiler of the dimensions of the Vir- 


ginia, with. steam at 127 lbs. to the square inch—her guage— 


would contain more than 3,000,000 lbs. of pressure on the outer 
cylinder alone. 

Second. While steam is used in France and England at low 
pressure, not averaging in the English marine over 10 lbs. to the 
square inch, and in the eastern states at a pressure of from 16 lbs. 


to 40 or 50lbs. to the square inch, the usual pressure in our | 


western boilers is from 100 to 200lbs. to the square inch. This is 
to some extent necessary on our shallow rivers, but it is carried 
ito excess, is encouraged by our people and permitted by 
Congress. i 

Third. The danger of explosions is increased by the imperfect 
control over steam by means of our ordinary machinery. Boilers 
are often defective in their iron, in their mode of construction, 
especially on account of internal flues, in the force pumps, 
guage cocks, safety valves, and in the shape of the boat and 
arrangement of the boilers. And particularly in not having 
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some accurate means of measuring their heat, as it is laid down 
by Dr. Locke, that the addition of 1123 lbs..of heat changes the 
state of steam from safety to certain explosion. 

These are some of the defects and dangers inherent in steam 
navigation ia the west, dangers and defects sanctioned by the 
public, unregulated by Congress and entirely independent of the 
care, skill, or negligence of engineers. Is it not, therefore, unjust 
to presume every explosion the result of carelessness or negli- 
gence, without proof of the facts of such negligence or miscon- 
duct. We claim therefore that there being no positive and clear 
evidence of neglect in this case, and no presumption at law or 
fact arising from the explosion alone, the defendant should be 
acquitted. But it may be asked, How do we explain this explo- 
sion? How do we suppose it took place? without admitting that 
we are required to explain it or in any way to exculpate our 
client, or without referring you to the many causes above enu- 
merated as capable and likely to produce this explosion, we 
think the explosion can be clearly explained by the careening of 
the boat at the shore where it landed, the consequent changing 
of the water from one boiler to the other, the heating the boiler 
or flues thus left bare and the return of water and sudden crea- 
tion or “flashing up” of steam in so large a quantity as to burst 
the boilers. This is our explanation, and now let us look for a 
moment at the facts of the case, and see how they sustain this 
view. We must either receive this or one of three other theories 
of the explosion; namely, that it.exploded by defective material 
(of which there is no proof) by too little water or too much pres- 
sure of steam. The phenomena of an explosion by too little 
water and by careening would be the same; let us look first at 
these. 

It is proved that Litton’s landing was bad, shallow, and rocky. 
‘The boat was coming up stream, and of course put in with her 
‘bow inclined to the shore; if she ran on a rock or on shore, being 
dong .and narrow with heavy upper works and in the habit of 
careening, it is highly probable she careened. If she did but 
Ahree ingpes it was sufficient to expose the flue nearest shore, and 
iif more, more surface would be exposed. Is it not probable she 
gwas ashore,? Why did the pilot ring the alarm bell to prepare 
to back her. But if ashore with the flues exposed they would 
‘become heatefi, and if the pilot after ringing his bell, turned his 
wheel and threw the boat around, and it righted, it would have 
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occurred just when it did and just as it did. But if the boat did 
not move thus, it did not move any other way, for the engine was 
still, was only being prepared to start. How then explain the 
explosion by there being too little water? Only by water coming 
from the pumps. But the pumps were attached to the engine, 
and it was still. If, therefore, the boat moved (as it must have 
done, to explain the explosion by too little supply of water, as 
well as by careening), it could only have been in the way which 
explains clearly the explosion by careening; and where there 
are two theories equally reasonable, the jury must choose the one 
that acquits rather than convicts. The only other explanation of 
the phenomenon is by excess of steam. But the boilers had a 
safety valve loaded with but 127 lbs. to a square inch, and about 
3lbs. extra. The boilers are said by the prosecution witnesses 
to have been A, No.1. Admit this. It is proved by other wit- 
nesses that such boilers are safe while lying still with 135 or 
140lbs. to the square inch. Now if the steam was excessive, 
that is, above a safe point, it could have raised the valve and 
have escaped. There is no evidence or reason to believe that 
there was any excess of pressure by steam gradually accumu- 
lated. 

The blackened bodies and boat so mysteriously drawn out, not 
being explained, we suppose was caused by the coal soot being 
scattered over them. While the idea of the people being burnt 
to death by some mysterious agent or gas, and that there was not 
enough water left to scald them, is absurd; when we know that 
five minutes before the boilers had enough to carry the boat with- 
out an explosion about two hundred yards up the river. 

There is no fact in .the case inconsistent with the supposition of 
the careening of the boat, while every fact tends to support it. 

If, therefore, you think the prosecution has proved enough to 
put us upon our defense, that defense, clearly proved we claim, is 
that the explosion was caused by the unavoidable accident of 
careening. - 

Mr. Mason replied. 

The argument being closed, Judge McLean charged the jury 
substantially as follows. 

This, gentlemen, is a case arising under the 12th section of the 


act of Congress of the 7th July, 1838, “for the better security of 


the lives of passengers on board of vessels. propelled in whole or. 
in part by steam.” It provides “that every captain, engineer, 
Vou. Ill. nw. s. No. 11. 59 
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pilot, or other person employed on board of any steamboat or 
vessel propelled in whole or in part by steam, by whose miscon- 
duct, negligence, or inattention to his or their respective duties, 
the life or lives of any person on board of said vessel may be de- 
stroyed, shall be deemed guilty of manslaughter, and upon con- 
viction thereof before any circuit court of the United States, shall 
be sentenced to confinement at hard labor for not more than ten 
years.” 

Under this statute the defendant has been indicted as engineer 
on board of the steamboat Virginia, and that by his misconduct,. 
negligence, and inattention to his duties, on a trip from Wheeling 
in Virginia, to Steubenville, in Ohio, the boilers of said boat ex- 
ploded, which caused the death of several passengers on board 
of said boat, named, and of others not named. 

The word engineer is used in the statute to designate the indi- 
vidual who acts in that capacity, and the law holds him respon- 


sible as such. If he assumes to perform the important duties of 


an engineer, without the proper qualifications, his ignorance is 
no excuse, but rather an aggravation of his offense. Congress 
could not have supposed that any one would be employed in so 
important a trust, who did not possess the requisite qualifications. 
There is no situation which requires a more accurate knowledge 
of the power of steam, or a more matured experience, than that 


of engineer on board of a steamboat. I regard every steamboat. 


as a floating volcano, freighted with human beings, which, from 
any want of attention by the engineer, is liable to explode, and 
to hurl them into eternity without a moment’s warning. There- 


are no elements in nature more destructive of life, than those- 


whick are carried in the bosom of a steamboat. It overcomes 
the force of currents, the winds and the waves, impelled by a 
fiery agency, which, unless kept in subjection, destroys every thing 
within its reach. 

How fearful is the responsibility of every one, who undertakes: 
to govern a vessel thus propelled! His skill should be undoubted, 
his attention and vigilance unceasing. In case of an explosion, 
he can only be held guiltless by having done every thing to avoid 
it, which a skilful engineer could have done, under the same cir- 
cumstances. If he be guilty of misconduct, of negligence, or 
inattention, by which means life has been sacrificed, he is pun- 
ishable under the law. The law deals with him, as one compe- 
tent to perform the duties he has assumed, and he is required to. 














See MEY ao nad ithe ced xs 28 in GE 


Ste Gea 











ih ED eatin et cos ia ta _- See ray anaes 


United States v. Taylor. 491 


exercise the skill of an instructed and vigilant engineer. But we . 


do not understand that want of skill is relied upon as a defense 
in this case. 

I shall not refer to the facts in detail as stated by the wit- 
nesses, but the principal facts are admitted by the parties or 
stand uncontradicted. The explosion was more destructive of 
human life, in proportion to the size of the boat and the number 
of passengers on board, than any other, I believe, upon our wes- 
tern waters. But few escaped unharmed. Many were killed, 
their mangled bodies and separated limbs being thrown upon the 
land and upon the water, and others were seriously injured. 
Some of the survivors were thrown into the air and were found 
in and rescued from the water, others were found on the shore. 
The boat was made a perfect wreck; its boilers were broken into 
fragments, some of which were found a great distance from the 
boat on the land, others fell in the water. The hull of the boat 
immediately sunk. To produce such consequences the steam 
must have been generated to its utmost height. 

It is for you gentlemen of the jury to inquire whether this 
explosion resulted from the misconduct, negligence, or inattention 
of the engineer. The proper determination of this question is of 
the utmost importance to the public, as well as to the prisoner. 
The safety of the traveling public on our western waters, de- 
mands that the evidence and the circumstances in all cases of 
this sort, should be most carefully investigated. While the inno- 
cent should be protected, the culpable instruments of such 
immeasurable calamity should not go unpunished. 

The fact of explosion is not prima facie evidence against the 
defendant, but it is part of the res gesta essential to the prosecu- 
tion, and without which it can not be maintained. But in addi- 
tion to this some inattention, negligence, or misconduct by the 
defendant, must be proved to authorize his conviction. On the 
part of the prosecution it is contended that as the boat stopped 
several times in eleven and a half miles from Wheeling the point 
of departure, to the landing where the explosion occurred, that 
greater care was necessary in letting off the steam than where 
the stoppages were less frequent. The force of this argument is 
sustained by experience. Rarely, if ever, do boilers explode when 
a boat is under way, unless the force of the steam be increased 
by extraordinary means. 

One of the witnesses, Boals, stated that having occasion to go 
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below, he found the defendant sitting between the boilers engaged 
in reading. This was near an hour before the explosion took 
place. He was, however, in full view of the machinery. The 
witness observed to him the boat was making greater speed than 
usual. The boat landed about one hundred and fifty yards below 
the place where the boilers exploded, and remained there five 
minutes. At that place no steam was let off. The fires were 
kept up. The boat then proceeded to the fatal landing, where it 
remained about five minutes before the engine was put in motion 
when the explosion occurred. There is no evidence that the 
steam was permitted to escape on the way from the last landing, 
or at the landing where the explosion took place 

An attempt has been made to show that the boilers of the Vir- 
ginia were defective, and that its structure, it being top heavy, 
rendered it unsteady and liable to careen. And that in landing 
the bow of the boat may have been run on the shore, which 
would naturally incline the vessel to the side opposite the shore, 
and that on making back water to force the vessel from the shore, 
she would resume her erect position, which would throw the 
water into the heated, and measurably exhausted boilers, on the 
other side, which, probably produced the explosion. There is no 
evidence on which this conjecture is founded. If the bow of the 
boat, at the last landing, was run upon the shore, there is no 
proof of the fact. , 

It is also insisted that the boilers of the boat were’ defective. 
There was no competent evidence offered to prove this fact. 
Fragments alleged to be of the boilers were offered, and the 
statements of persons who had examined them, but they were 
not identified to be parts of the boilers of the Virginia. Some 
evidence has been given, which you will duly consider, tending to 
show the good conduct of the defendant on former occasions, 
while acting as an engineer on a steamboat. 

Congress, by legislation on this subject, have endeavored to 
add somewhat to the security of passengers in traveling upon 
steamboats. They may not have done all that could be done by 
legislation. Under the commercial power they possess the ex- 
clusive authority to regulate steamboats and other vessels which 
are used in carrying on a commerce between two or more states. 
And if they shall fail to do what may be done by the exercise of 
legislative power, to advance this commerce and give safety to 
the traveling public, they are justly amenable to public opinion. 
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Whatever may be thought of other subjects which more imme- 
diately address themselves to the feelings and interests of Con- 
gress, there is no subject connected with our western commerce 
more vitally interesting to the country. 

The defense in this case has been ingeniously made. 

If the danger of steamboat traveling were more generally 
known and appreciated, less safety would be felt in that mode of 
traveling. But, gentlemen, we are not responsible for any defect 
of legislation on this subject. Our fictions are exercised in 
giving effect to the law. And in the present case, if on a full 
and deliberate consideration of the facts and circumstances of 
this case, you are led to the conclusion that the calamity so much 
to be deplored, was occasioned by any misconduct of the defend- 
ant, by want of skill, negligence, or inattention on his part, you 
will render a verdict of guilty. And, particularly, if you shall 
believe that it was his duty, as a careful and skilful engineer, to let 
off the steam at either or both of the last two landings, and that 
such failure caused the explosion, he is guilty under the statute. 
On the contrary, if you shall think, on weighing the evidence, that 
his duty was faithfully discharged, you will find him not guilty. 

The jury returned a verdict of not guilty. — 





LOGAN, OHIO, SUPREME COURT. 
JUNE TERM, 1851. 
BEFORE JUSTICES CALDWELL AND RANNEY. 


(REPORTED BY WILLIAM LAWRENCE.) 
Jonn Niswancer v. IsatAn Srazey. 


1. A declaration upon a special contract not under seal by the common-law must set out 
the whole consideration upon which it is founded; but negotiable instruments are an 
exception to this rule. 

2. The common-law rule, that a declaration on negotiable iastruments need not set out the 
consideration, has been extended to notes not negotiable, either for want of words of nego- 
tiability, or because of conditions that destroy their negotiable character; provided such 
notes are payable for a sum of money certain, though it is not material. that the payment 
may depend upon a contingency, or that the sum to be paid may be discharged by the 
delivery of specific articles. 
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3. The rule dispensing with the averment and proof of consideration, has never been ex 
tended to contracts for the delivery of specific articles or for services, where a sum of 
money certain is not specified. 

4. The rule dispensing with the averment of consideration, applies to any absoltite promise 
to pay a certain sum of money, at a specified time, if it constitute the entire contract ; 
and it is not material that such promise does not contain the words “for value received,” 
nor that the sam certain may be discharged in specific articles, or be payable on a con- 
tingency. 

5. A contract in these words, “I have agreed to and promise to deliver eighty cords of 
stone to I. N. or order on his part of mill-dam at any time when called on,” is nota 


promissory note, and can not bagecovered upon without averment and proof of consid- 
eration. 


6. Such contract is not evidence under the common counts with proof of the facts disclosed 
in the bill of exceptions in this cause. 


[Upon the law as here decided the precedent of a declaration found in Wileox’s Forms 
and Pr. (new ed.) p. 54 No. 15, and in 1 Swan’s Prac, 309 No. 10, upon a promissory note 
for the delivery of five hundred bushels of wheat, would be bad ou demurrer. The points 
decided as above were submitted to and approved by the judges. | 


This is a writ of error to the common pleas of Logan county. 
The action below was assumpsit on an instrument in the form 
above stated, executed by Staley to Niswanger, the plaintiff 
below, who is also plaintiff in error. The declaration counted 
specially on the instrument, and contained the common counts. 
The first special count averred that the instrument declared on 
was executed “in consideration that plaintiff had promised, etc., 
to pay said Staley upon the delivery of eighty cords of stone 
whatever they should be reasonably worth,” etc. The second 
count averred that Staley’s promise to deliver the stone was 
made in consideration of a prior indebtedness of $500. The 
third special count was upon the instrument, as upon a note pay- 
able in stone, without averring any consideration and substan- 
tially pursued the form in 1 Swan’s Practice, 309, No. 10, and 
Wilcox’s Forme, (new ed.) 54, No. 15, 

Plea of the general issue to first two special and the common 
counts. General demurrer as to third and special count. 

The court below sustained the demurrer to the third special 
act and the cause was tried upon the other counts. 

On the trial, the plaintiff proved the execution of the instru- 
ment declared on, a demand of the stone, and refused to deliver 
them; that the parties were owners of land on opposite banks of 
the Miami river; that Niswanger had built a dam across the 
river and used it for his mill; that Staley, being about to build a 
mill, claimed the right to use the dam and to take out water by 
his race, which right Niswanger denied; and that the parties 
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made a written agreement, which defined the right of each to the 
use of water, and that the contract declared on was given in con- 
sideration of the right to the use of the dam and water thus 
secured to Staley and in the consideration of the previous con- 
struction of the dam by Niswanger, all of which constituted the 
consideration for the promise to deliver the eighty cords of stone, 
the value of which was also proved. The plaintiff having rested, 
the defendant moved a nonsuit, because 

1. The evidence of the consideration was not the same as that 
averred in the declaration. 

2. The evidence was not competent under the common counts. 

The motion prevailed, and a motion for a new trial, on the part 
of the plaintiff, was overruled; all of which, with the facts proved, 
appeared by a bill of exceptions. . 

The material errors assigned were that the court erred, because 

1. The demurrer to the third special count was sustained. 


2. The court sustained the motion for nonsuit, and refused to 
grant a new trial. 

Messrs. Corwin, Stanton, and Hubbard, for plaintiff in error. 

1. The court erred in sustaining the demurrer. The instrument 
declared on is a note payable in trade. Upon such notes, it is not 
necessary to aver or prove a consideration. This is the settled 
practice which can not be changed without overturning princi- 
ples recognized by the courts and adopted by our elementary 
writers. Wilcox’s Forms (2d ed.) 54, No. 15, note a; Dugan v- 
Campbell, 1 Hammond, 118; Ring et. al. v. Foster, 6 Ham. Ohio 
Rep. 280; 1 Swan’s Pr. 309, No, 10, note y. Under these decis- 
ions it is not necessary that the note should be a negotiable 
instrument, or a note within the meaning of the law-merchant. 

2.. The same principles also apply to the other special counts, 
and if recognized as law the plaintiff was entitled to judgment. 

Mr. William Lawrence, for defendant. 

‘1, As to the demurrer. It was properly sustained, because the 
count did not aver any consideration. It is a rule of pleading 
that a declaration upon every contract, not under seal, except 
negotiable instruments, must set out a consideration ; and it is a 
rule of evidence, that the consideration must be proved as 
averred. These rules of the common-law have only been slightly 
modified in Ohio. 1 Greenl. Ev. § 66-68 ; 2 Stark. Ev. 86; Chitty 
on Cont. 105, 734; 1 Swan’s Pr. 309, u, 196, u; Ring-v. Foster, 
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6 Ohio R. 280; Dugan v. Campbell, 1 Ohio R. 118; Gould on 
Pleadings, C. IV. § 11, p. 174-173, § 7. 

I am aware Swan and Wilcox have both furnished the prece- 
dent of a declaration on a note for the delivery of five hundred 
bushels of wheat, without averring a consideration. These rest 
upon an obiler dictum of the court in 1 Ohio Rep. 119, that it is 
not necessary to aver consideration on “a written promise to pay 
a sum of money or other property for value received.” This does 
not sustain the precedents; for in a note to both of the prece- 
dents it is said the note need not contain the words “for value 
recewed.” ‘The authority in 1 Ohio Rep. required that the note 
should. 

But | apprehend the court in 1 Ohio Rep. 139, did not intend 
to extend the rule farther than to apply it to a note payable for 
sum certain ; to be discharged by the delivery of specific articles. 
Such was the note under consideration, and such note, upon fail- 
ure to deliver the specific articles, is for all purposes a note paya- 
ble in money. 

The case in 6 Ohio Rep., however, was on a note that did not 
contain these words, and the court lay down the rule that the 
note must be an absolute promise to pay a sum certain, at a 
specified time, which must constitute “the entire contract.” Both 
these cases were on notes for a sum certain ; the one payable on 
a contingency, the other to be discharged by the delivery of spe- 
cific articles (currency). This is the extent to which the courts 
have gone. It has never been held by a.court that a note paya- 
ble in specific articles was evidence, on which a recovery could 
be had, without averment and proof of consideration. To hold 
otherwise is to introduce a great innovation on common-law prin- 
ciples. A mudum pactum for the first time would be made the 
foundation of an action where the law never implied a consid- 
eration. 

Il. The contract to deliver stone was not evidence under the 
common counts; 

1. Because by the law as shown, no recovery can be had, 
except upon the averment and proof of consideration. 10.John. 
420; 7 John. 322.. 

2. Ne recovery can be had on the common counts, “unless the 
case be such that supposing there had been no special contract 
the plaintiff may still recover;” and this is not such a case. 7 
Johns. 132; 1 Pick. 119; 1 Swan’s Practice, 211, and note citing 
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sundry authorities ; 1 Greenl. Ev. § 104; 2 Stark. 96-7, note; 18 
Johns. 457. 

3. The agreement to deliver stone was made in consideration 
of the contract settling rights of the parties, by which Niswanger 
was to keep up part of the dam, etc. Both these contracts 
formed part of the entire contract. They were subsisting, and 
the plaintiff’s promise to keep up part of the dam was a continu- 
ing promise which he had not and could not have fully per- 
formed. The right to sue upon the common counts, where there 
is a special agreement, applies only to cases where the contract 
has been fully performed by the plaintiff. 2 Greenl. Ev. p. 
89, § 104. 

Ranney, J., delivered the opinion of the court, holding that there 
was no error in the record and proceedings of the court below. 
The courts in.this state have never held that a contract for the 
delivery of specific articles, or for the performance of services, is 
such an instrument that a recovery can be had upon it, without 
averment and proof of a consideration paid, tendered, or agreed 
on. The contract declared on is not a promissory note, and can 
not be recovered upon, without averment and proof of a consid- 
eration. The cases referred to lst and 6th Ohio Reports only 
extend the rule dispensing with averment and proof of considera- 
tion, to notes, which are payable for a sum certain, at a specified 
time, though the payment may depend on a contingency, and the 
sum certain may be discharged by the delivery of specific articles, 
or the performance of services. Upon failure to deliver the 
articles, or perform the services, such notes. become payable in 
money. In the case in lst Ohio Reports, though the language of 
the court is not precisely definite, yet it is not supposed the court 
intended to extend the rule there adopted, to contracts other than 
those which contained a promise to pay a fixed sum of money to 
be paid in the manner agreed on. 

Upon the proofs disclosed in the bill of exceptions, the instru- 
ment declared on was not competent evidence under the common 
counts to warrant a judgment. The motion for a nonsuit was 
properly sustained and the judgment of the court below is 
affirmed, with costs. 
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SUPREME COURT OF IOWA, JUNE TERM, A. D. 1850. 


|REPORTED BY W. PENN CLARKE,] 
Brown et al. v. Harris. 


Where a plaintiff in a suit commenced by attachment, is nonsuited, the attachment levy is 
vacated by such judgment. 

The subsequently setting aside the nonsuit, and granting a new trial. does not revive the 
attachment lien, which was destroyed hy the judgment of nonsuit. 

The new trial ordered extends only to the cause of action and revives the issue between the 
parties; but it imparts no vitality to a levy which had been vacated. It does not even 
revive the original writ. A new process is required, which is to be served, executed, and 
returned in like manner as a summons. 


Error to Lima county.—Opinion by Judge Greene. 

This was an action of trespass commenced before a justice of 
the peace, by William M. Harris against Horace N. Brown, Wil- 
liam R. Lewis, and William Wallace, for taking a quantity of 
corn which had been levied upon by said Harris as constable, 
under a writ of attachment sued out by A. Hollenbeck against 
Wilbut L. Lewis. Judgment rendered against Brown and Lewis, 
and an appeal taken by them to the district court. 

On the trial in the district court, Harris claimed the right to 
recover in the capacity of constable, and offered in evidence the 
writ of attachment issued in the case of Hallenbeck v. Lewis. The 
return upon the writ showed that he had attached the undivided 
half of twenty acres of corn. The entries in the docket of the 
justice before whom the attachment suit was tried, were admitted 
in evidence. Among other things, the docket shows that on the 
return day of the writ, October 3, 1846, the plaintiff appeared, but 
the defendant not having been served with process, it was ordered 
that the cause be set for trial on the 2d of November, 1846, at 
10 o’clock, A. M. and that the plaintiff give notice as required by 
law. On that day, the parties failed to appear, and there being 
no proof of the required notice, the plaintiff was nonsuited. On 
the 7th of November, the plaintiff filed an affidavit and a motion 
to set aside the judgment of nonsuit, which motion was granted, 
and a new trial ordered, to be had on the twenty-third of said 
month. Lewis was served with notice of the new trial. On the 
day appointed for trial, the defendant failed to appear, and there- 
upon judgment was rendered against him for the sum of $36.25. 
After the said docket of the attachment suit was introduced, the 
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defendant requested the court to instruct the jury, that the judg- 
ment of nonsuit in said attachment case destroyed the attach- 
ment lien, although the nonsuit was subsequently set aside. But 
the instruction was refused, and this refusal constitutes the prin- 
cipal ground of error contended for in this case. The only 
question, then, to be determined is, will a nonsuit of proceedings 
commenced by attachment, vacate the lien? 

The statute authorizes justices to render judgments of nonsuit 
when plaintiffs fail to appear in the manner provided, and to set 


aside such judgments, when good cause is shown within six days 


after the rendition of such judgments. Rev. Stat. 323. But in 
deciding the present question, it is not necessary to inquire into 
the regularity of the proceedings by which the nonsuit in the 
attachment case was set aside. We are only called upon to de- 
cide whether the instruction asked and refused, should not have 
been given to the jury. 

Ordinarily, a nonsuit is regarded as the final determination of 
the action, and of al] process connected with its commencement 
and progress. As a consequence, then, any attachment levy 
would be vacated by such a judgment. It is true that under our 
statute, a judgment of nonsuit may be set aside and a new trial 
granted. But in what way can this revive the attachment lien 
which was destroyed by the nonsuit? The new trial ordered 
extends only to the cause of action, and revives the issue between 
the parties, but it imparts no vitality to a levy which has been 
vacated by the nonsuit. It does not even revive the original writ; 
a new process is required, which is to be served, executed, and 
returned, in a like manner as asummons. Rev. Stat. 324, The 
attachment act provides that when. an attachment shall be dis- 
solved, all proceedings touching the property and effects attached, 
shall be vacated, and the suit proceed as if it had been com- 
menced by summons only. Rev. Stat. 342. As the nonsuit did 
in effect dissolve the attachment, it necessarily follows that the 
property was released from the writ, and after the suit was 
opened.up, it could only be conducted as if commenced by sum- 
mons. 

It has been, decided in other states, that judgment for the de- 
fendant ipso facto dissolves an attachment; and that the officer 
can not detain the property, though the plaintiff sues out a writ 
of review. Class v. Bell; 4 Mass: 99; Johnson v. Edson, 2 Aik. 
299 ; Suydam v. Huggeford, 23 Pick. 465. Applying the principle 
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of these decisions to the case at bar, we think it must follow that 
a judgment of nonsuit against an attachment plaintiff, will ipso 
facto destroy his lien, although the nonsuit may have been set 
aside ; and the court below should have instructed the jury to that 
effect. Judgment reversed. 





SUPERIOR COURT OF CINCINNATI, JUNE TERM, 1851. 
Thomas H. Jones v. Henry A. Ealer and Mills T. Redman. 


FOREIGN ATTACHMENT IN DEBT. 


Property was seized under a writ of attachment as the joint property of A. & B. It was 
claimed by C. D. & E., and on a trial of the right of property, found to be theirs. 


Another writ was then sued out against A. & B. and the same property seized again. Held, 
that the second seizure was not vexatious. 


By Swan’s Statutes, 88, it is ‘‘ provided, that no writ of attachment, issued under the provis- 
ions of that act, at the suit of any person who is nota freeholder or a resident of the 
county, shall be served by the officer, unless the same shall be indorsed by some freeholder 
of the county as security for costs.” Held, that this was merely directory, and that ser- 
vice, without indorsement, was good. 


A writ of attachment against goods was issued on the last day of the term, after the court 
had adjourned, and was made returnable forthwith and returned the same day. Held, 
regular. 


The writ in this case was issued on the 30th day of May, 1851, 
at 5 o’clock, P. M., and was executed by the sheriff by the seizure 
of an unfinished steamboat and her machinery, of great value, as 
the property of Ealer, at six o’clock, and the writ was at once 
returned. It was a forthwith writ, returnable to the January term, 
1851. That term had been actually closed at 3 P. M. of the 
same day, the journal signed by the judge, and proclamation 
made that the court then adjourned sine die. 

The plaintiff is a non-resident of the state of Ohio, and upon 
the back of the writ was the following indorsement in the hand- 
writing of the clerk, “John Ludlow security for costs. See 
precipe.” | 

Another writ of the same kind, for the same cause of action, 
had previously been issued, but which, by mistake, only directed 
the sheriff to seize the joint property of the two defendants. 
Upon it, the same property was seized as the séparate property 
of Ealer. Joseph G. Ealer, Charles M. Hammond, and George 
G. Ealer, laid claim to it, and’a trial was had before a magistrate 
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and jury under the statute, which resulted in a verdict for the 
claimants. Before the five days after verdict had expired, how- 
ever, during which an order of restitution can not be issued, it 
being the period during which an appeal may be taken, the suit 
was discontinued, and the costs paid, and the present suit com- 
menced. At the expiration of the five days, the magistrate issued 
his order of restitution, but the property had been seized on the 
second writ. 

The defendant Ealer, the sheriff, and the claimants, now ap- 
peared and moved to quash the writ, assigning these reasons: 

1. This is a vexatious proceeding. 

2. There was no security for costs indorsed on the writ. 

3. This was a forthwith writ, issued in vacation, returnable to 
a term past. 

And the sheriff moved for leave to amend his return, for the 
same reasons. 

And the motion was-argued by G. EH. Pugh for the motion, and 
N. C. Read and F.. T. Chambers, contra. 

Hoapuy, J.—One of the questions presented for decision in 
this case is of the first magnitude, and I have therefore delayed 
the decision, in order to give it a full examination and consid- 
eration. 

The first question is, whether a motion to quash can be made, 
on the ground that the right to this property has been decided by 
the verdict of a jury to be in the present claimants. I think not. 
Their remedy is very clear. Upon notifying the sheriff of their 
claim, another trial may be had, where, if the verdict and judg- 
ment they have already obtained is good for any thing, being 
between the same parties and upon the same subject-matter, it 
will be evidence in their behalf, if not conclusive. There seems 
to be no more reason for quashing this writ on this ground, than 
there would be for pursuing the same course with an ejectment 
where there had been a previous judgment upon the same sub- 
ject-matter, and even less, because in that case, the previous 
action of the court is not evidence one way or the other. Besides, 
non constat but that the right of property has changed since the 
verdict. Relying upon their verdict, the claimants may have sold 
their interest to the defendants. 

The second reason assigned is, the want of an indorser upon 
the writ as security for’costs. The statute upon this subject 
reads thus: (Swan, 88), “Provided, that no writ of attachment, 
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issued under the provisions of this act, at the suit of any person 
who is not a freeholder or a resident of the county, shall be served 
by the said officer, unless the same shall be indorsed by some 
freeholder of the county, as security for costs.” 

That the sheriff might have refused to execute this writ, there 
can not be adoubt. The clerk’s memorandum on the back of 
this writ was not an indorsement by procuration, as was ar- 
gued. Ludlow gave no authority to any one to sign for him. It 
was merely the memorandum of a fact. It would not go into 
the record of the case. Scire facias would not lie upon it. 

It is too late for the sheriff to make the objection; he has 
already elected his course, and the claimants have nothing to do 
with this question. Ealer and Redman must pay the costs, not 
they. Their property is not answerable; they are not parties or 
privies here. The motions by the claimants and the sheriff must, 
for this reason, be refused. 

But the motion as made by Henry A. Ealer presents a more 
serious question. It is evident that any argument based upon 
the practice in the case of a summons or capias. does not apply, 
for the language of the act regulating attachments is peremptory, 
“‘no writ shall be served,” etc., while the practice act in the other 
case, simply directs that the writ shall be indorsed. Still, this is 
not a matter which affects the rights of the parties. The plain- 
tiff may be compelled to give the security required. The object 
of the law may be attained, without destroying this writ. This 
statute is in character, precisely similar to the other; both are 
directory acts. The sheriff is liable for a violation of them, but 
his action is not void. I think, therefore, that upon this ground 
the motion can not be sustained. 

The last and most important question is, when did the January 
term of the Superior Court end for the issuing of writs? 

The first division of this question which was argued was, as to 
the admissibility of parol testimony to contradict the teste of the 
writ. The weight of authority seems to be, that the proof may 
be given. Golinson vy, Farwell, 7 Green|. 370; Trafton et al. v. 
Rogers, 13 Maine, 315; Allen et al. v. Smith, 7 Halstead, 160; 
Boyden v. O’ Deneal, 1 Dev. 171; Jenkins. v. Cockerham, | Iredell, 
309. 4 
There is a case to the contrary in 5 Pike’s Arkansas Reports, 
and the reason given is that the law requires the true date to'be 
inserted in the writ, and thus a conclusive presumption is raised 
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that the teste is correct. But that rule is examined and refuted 
in the Maine and North Carolina cases which I have cited, and 
the weight of authority as well as of reason is decidedly against it. 

Whatever the true rule may be however, makes no difference 
in this case, for the teste here is right. The writ bears date the 
day it actually issued, and no contradiction by parol is proposed. 
It is claimed that by parol, it may be shown at what hour on the 
30th day of May, the writ isused ; that the day of the teste may 
be divided. 

The question reselves itself into this: will the law notice frac- 
tions of a day in matters relating to the issuing of process? If it 
will, then the court will take judicial notice of the hour upon 
which it adjourned, and no proof is necessary. If it will not, 
there is an end to this controversy. 

The principle upon which courts notice, in some cases, the frac- 
tions of a day, was discussed at length, in the argument. It was 
claimed that in regard to private rights and private liens, such as 
the date of recording mortgages, etc., fractions of a day would be 
regarded, but that a different rale governed public acts and judi- 
cial proceedings. And te this proposition were cited the case of 
In re Welman, 20 Vermont, 658, and Follett v. Hail et al. 16 Ohio, 
3. These cases go to this extent: that in regard to private 
liens, fractions of a day will be regarded, but no further. And 
the ground upon which the Ohio court base their decisions is, 
that the rule “that a day in law is not divisible is a mere fiction, 
only observed for the purposes of justice, and never adhered to 
where it would work mischief.” 

In Johnson v. Pennington, 3 Green’s N. J. Rep. 188, the fraction 
of a day was regarded to give priority to one judgment over 
another, and the rule is thus announced: “Fractions will not be 
regarded when necessary to the due administration of justice.” 

In the matter of Richardson et al., 2 Story, 571. The petition 
for relief under the bankrupt law of the United States was filed 
in this case on the 3d day of March, 1843, about noon. The act 
repealing’ that law, but containing a saving clause in favor of 
proceedings commenced before its passage, passed and was ap- 
proved on the evening of the same day. It had previously been 
decided by Judge Prentiss of the district of Vermont, that under 
such circumstances, the petition was filed too late, and one of the 
district judges in New York has established a contrary rule. 
With such diverse opinions in view, Judge Story considered the 
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question very carefully, and in holding that the petitiow was filed 
in time, pronounced the rule to be that “the doctrine that in law 
there is no fraction of a day, is a mere legal fiction, and is true’ 
only in respect to cases where it will promote right and justice.” 

Perhaps from an examination of all the cases, no clearer state- 
ment of the law can be made than this: that in general, no notice 
will be takenof the fraction of a day; but to subserve the ends of: 


jjustice, the rule will be departed from. Combe v. Pitt, 3 Burr, 


1423; Small vy. McChesney, 3 Con. 19. 

There is no reasom why the rule should find an exception here, 
more especially as we shall presently see that service after, if the 
writ issued before the adjournment, would be valid. In the case 
of a capias there would be very good cause for holding the issu- 
ing invalid, even jf it occurred before the court adjourned. For 
the defendant, whois arrested upon a capias is bound upon the 
day of the return or the next day, to give special bail; and if he 
fail, the sheriff may be guled to bring the body, or the plaintiff 
may take an,assignment,of the appearance bail bond. And any 
rule which shoyld deprive a defendant of his right to have the 
cqurt open, wherein to give special bail, for two days after his 
arrest, ought not to,be regarded. Not only is it his right to give 
special bail upon the return of the writ, or the day after, but he is 
required to do it. But the cases,of.sammons and attachment are 
different. No such requisition exists in either. The defendant in 
the latter case has three terms in which to select the course he 
will pursue, and no injury is done to him, by adhering to the rule. 

In the case of Mand v. Bernard, 2 Burr. 812, decided by Lord 
Mansfield in 1759, the rule upon a very full.and careful examina- 
tion was settled, that upon a return day, a precept returnable 
that day, may as well be executed after the rising of the court as 
before. And this as well in the case of a capias as any other 
writ. In that case, the service was at Rochester, at 8 P. M., and 
it would seem to have been an arrest upon a capias, for Lord 
Mansfield says that “in the reason of the thing, itis as,impossi- 
ible for the sheriff ,to:bring the defendant into court before tts rising, 
.as before the end of the day of its rising, in all cases where the 
distance is too great to bring him up within either time: as in the 
ypresent case, from Rochester, after seven or eight in the evening, 
which was the time when the process was served.” In the course 
of this decision, four decisions of the King’s Bench to the same 
effect were cited, made in the second, eleventh, twelfth, and. nine- 
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teenth years of George II, and the reporter adds at the end of the 
case: “So that the point is now settled.” 

In Beal v. Longstaff, 2 Wils. 372, the same rule was announced 
in the Common Pleas, in 1768. And since these decisions there 
has been no question upon this subject in England. Robertson v. 
Douglas, 1 Term. Rep. 191; Haynes v. Jones, 3 Taunt. 404. 

I am aware that it will be said that in England writs are 
returnable to a particular day. But the answer is obvious. The 
command is, that the sheriff have the defendant in court, or sum- 
mon him to appear before the judges, etc., on that day. If there 
be no court, he can not make an appearance in, or be brought 
upon an arrest into court, any better than under our system. 

That the same rule prevails in this country appears from Chief 
Justice Savage’s decision in Columbia Turnpike Road v. Haygood,. 
19 Wend. 423. “In relation to the time of service of process and 
notices the law does not regard fractions of a day. For the pur- 
pose of ascertaining the priority of liens upon real estate, the true 
time of docketing a judgment or recording a mortgage, will be 
inquired into. So for the purpose of ascertaining the conflicting 
claims of creditors upon personal property, the true time of de- 
livering an execution to a sheriff where several have been deliv- 
ered on the same day will be inquired into. But in the service of 
process, or of notices or pleadings, in a cause, fractions of a day 
are not regarded.” 

The rule may then be considered settled, that had this writ 
issued on the 29th of May, it might have been executed at the 
time it actually was. If an attachment had issued against Ealer 
and Redman on the morning of the 30th of May, before the actual 
rising of the court, and the sheriff held it and executed it, at the 
same time with this, would it not be absurd to say that one would 
be valid and the other void? This would be the merest chas- 
ing of shadows, straining at a gnat and swallowing a camel. 
For the service, the execution of a writ, is what affects the de- 
fendant’s rights, not its issuing. If he is prejudiced, it is by the 
action under the precept, by the obedience to its command, not 
by the giving of command. And if a court ean not take notice 
of the fraction of a day in those matters which do injuriously or 
beneficially affect the party, much less should it in that which 
without service is a nullity, the mere issuing of the writ. 

I feel the full force of the argument that a forthwith writ is 


supposed to issue out of a court then: in, session, and in case of 
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an attachment, upon a showing made to the court. I know that 
the ordinary form of the writ is, “Whereas it has been made to 
appear to our Superior Court,” etc. But if there is a court in ses- 
sion, for a defendant summoned at 8 P. M. to appear to a term, 
which is already time past, the judge having signed the journal 
and gone home, five hours before, so that he may be ruled to 
plead to a declaration, be bound by an office jadgment, and have 
damages assessed against him at the next term, there certainly 
must be a court open to issue writs. 

It has long been well settled that in cases where rales expire 
a certain number of days after a term, the whole of the last day 
is included in the term. Portland Bank y. Maine Bank, 11 Mass. 
204. 

I think that every consideration of authority requires that this 
rule should be extended to the issuing of process. Motions 
refused. 





COURT OF COMMON PLEAS OF MADISON COUNTY, OHIO. 


MAY TERM, 1851. 


C. B. Bowler & Co. vy. John M. Houston, administrator of R. Hutch- 


inson, deceased. 


A promissory note, payable on or before, ete.. containing a stipulation, that if the same is not 
paid within two months after the same becomes due, then to bear interest fram date. isa 
good contraet, and not against publie policy, and if not paid within the {ime limited 
therein, interest from date ean be recovered. 


This was an action of assumpsit upon a promissory pote for 
$350, given by Hutchison in his lifetime to N. Kvans, and;by him 
indorsed to R. Withrow, and by him indorsed to the plaintiffs, 
payable on or before the Ist day of January, 1848, and dated 
March 13, 1844, with a provision therein, that it the same was 
not paid withia two months after it become duc, then to,bear 
interest from date. 

The mote was not paid uwatil March, £8651, and the question 
presented to the court was, whether interest from the date of said 
note, to the time of its maturity,,could be .cofiected, it not having 
beén paid within two months after it become due. ‘Th.e declara- 
tion contained an averment, that said note was not paid within 
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lat the time limited in that behalf, by reason whereof, the said plain- 
to tiffs were entitled to receive and demand from the said defendant, 
ad interest from the date of said note. The defendant plead the 
m, general issue, and it was agreed that he should have all the ad- yy 
jal vantages, under said plea, that he would be entitled to, had a ee 
to special plea been interposed, specifically stating his defense. 4 
ad Mr. H. W. Smith, for the plaintiffs argued that the contract was | 
ly valid and not against public policy. It was in no sense a pen- 

alty. Richardson v. Mellish, 2 Bingham, 229; Horner vy. Hunt, 1 
re Blackford, 213; Gully v. Remy, 1 Bibb, 70; Rumsey v. Matthews, 
y 1 Bibb, 242; Chitty on Contracts, 681; 13 Wendell, 587; 15 
» Johnson, 200; 7 Johnson, 72; 3 Black. Com. 436; 2 Atkin, 239. a 
Mr. Z. T. Fisher, for the defendant contended that the interest ¥ 
- was in the nature of a penalty; that as such it could not be y 
ni enforced. It was against public policy. 3 Black. Com. 433; 2 






Vernon, 289; 3 Atkin, 220. 

By the court, Torbert, President Judge. Held, that the note in 
controversy, was a good contract, and that the interest from date 3 
could be collected. The contract was made by parties compe- ? 
tent to contract, and entered into bona fide, and the court would 7 
not undertake to make a new contract for the parties. The Eng- * 
lish rule would seem to be against a recovery in this case, but 
the English authorities conflicted on this point. The supreme 
courts of Indiana and Kentucky hold a contrary doctrine, and the 
cases cited from those courts are clear and explicit, that a note, 
like the one in this case, is a good contract, and the parties 
should be held to the obligations thereof. 

Judgment for plaintiffs. 
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IOWA DISTRICT COURT, JOHNSON COUNTY, APRIL 22, 1851. 


(REPORTED BY W. PENN CLARKE.]. 


The State of lowa, ex rel. of Elgar v. Elgar. 






Where @ party is attached for a contempt of court, the writ must require the defendant to 
answer unto the state, and not unto the court. 













Attachment for contempt. The relator, Emily Elgar, filed her 
bill in chancery against William Elgar, whom she claimed to be 
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her husband, and William H. Elgar, a son of the other defendant, 
for a divorce and alimony, alleging fraud in relation to certain 
lands mentioned in her bill, and praying an injunction to restrain 
the defendants from disposing of said lands. The injunction 
accordingly issued, and was served on William H. Elgar, on the 
18th of February, 1851. On the 22d of April, she filed affidavits 
setting forth that the said William H. had violated the injunction 
by executing a mortgage to part of the premises described in her 
bill, and moved the court for a writ of attachment against the 
defendant for contempt. The writ was issued, and the party 
brought before the court. The defendant moved to quash the 


‘ writ, for the reason that he was required to answer unto the court, 


and not to the state of Iowa. 

W. Penn Clarke, for defendant, cited Ohio ex. rel. Newman v. 
Clements et al., 1 West. Law Jour. (N. 8.) 538. 

James D. Templair, for plaintiff. | 

The court, Carterton, J., decided that the defect was fatal, and 
quashed the writ. 


WILLIAM JONES v. THE STATE OF OHIO. 


[REPORTED BY WILLIAM LAWRENCE.] 


The act relating to Juries—Construction of—Drawing of Juries— 
Challenge to the array. 


1. The act of February 9, 1831, imperatively requires that the clerk of the court shall in 
drawing from the box, required by Jaw to be kept, the ballots containing the names of 
persons returned by the township trustees as jurors, throw aside any ballot containing the 
name of a juror who has died or removed out of the township before the time of drawing 
for jurymen, and another name shall be taken out of the box in lieu thereof. 

2. If the clerk omit to throw aside a ballot containing the name of any juror who has thus 
died or removed, the whole array of the jury may be challenged and set aside, and a new 
venire facias awarded. 

3. When the array is challenged, it is competent to prove such death or removal of a juror. 

4. If the court of common pleas on such challenge, and motion for a new venire, with proof 
of such death, or removal, refuse to set aside the array and order a new venire, it is error, 
for which the judgment will be reversed and the cause remanded for further proceedings. 


This is a writ of error to the court of Common Pleas of Logan 
county. At the November term of said court, 1850, Jones was 
indicted for an assault with intent to commit a rape; was. ar- 
raigned, and pleaded not guilty. A bill of exceptions, duly taken 
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in the common pleas, at that term, recites that “this cause com- 
ing on to be heard and the jury having been impanneled, before 
being sworn, the defendant challenged the array and in support 
of the challenge proved that said jury were drawn by the clerk,” 
at the proper time, “and that before said jury was drawn, Donn 
Piatt, one of the jurors named in the venire, had removed out of 
Logan county and resided in Cincinnati;’”’ for which cause the 
defendant challenged the array, and moved that a venire facias de 
novo be issued; which challenge and motion were refused and 
overruled by the court; to which defendant excepted. 

The cause was submitted to the jury, who, on the evidence, 
returned a verdict of guilty. 

No motion was made for a new trial. 

The errors assigned are, 

1. The court erred in refusing to defendant the privilege to 
challenge the array. 

2. The court erred in ordering the jury to be sworn and to try 
the cause. : 

Mr. John A. Corwin for Jones, plaintiff in error, referred to the 
act of February 9, 1831, relating to juries. Swan’s Stat. 489, 
sec. 4—-8—16. 

Mr. William Hubbard, prosecuting attorney, for the state. 

The first section of the act relating to juries, passed February 
9, 1831, prescribes the number of grand and petit jurors for each 
county ; the second section prescribes the manner in which, and 
the time when, these jurors are to be appertioned among the 
several townships; the third section prescribes the manner of se- 
lecting jurors, their qualifications, and the duties of trustees and 
judges of election in relation thereto; and the fourth section. pro- 
vides that “ the respective clerks of the courts of common pleas, 
shall write the names of the persons so selected, upon separate 
pieces of paper,” etc., proceeding to direct the manner in which, 
and the time when, the names are to be drawn. All of which 
requirements, so far as any thing appears, were literally complied 
with. The jury were therefore drawn in strict conformity with 
the statute. 

Bat it seems, that subsequent to the selection of jurors by the 
trustees, and prior to the drawing by the clerk, one of the jurors 
so selected and drawn removed to Cincinnati, and became a non- 
resident of Logan county. 

The eighth section of the act referred to, provides that “if any 
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person selected as a juror, as aforesaid, shall die, or remove out 
of the township, before the time of drawing for jurymen of any 
court where such person’s name shall be drawn out, it shall be 
thrown aside, and another name taken in lieu thereof.” 

But a statute must receive a reasonable construction. Is it to 
be presumed that a clerk and sheriff, or either of them, can be 
aware of all the deaths or changes of residence that may trans- 
pire among all the jurors of a county? If there be such a pre- 
sumption, then the above statute has been violated. But if it is 
to receive the reasonable interpretation that where the death or 
removal of the juror is known to the clerk and sheriff, his name shall 
be rejected, then the judgment of the court must be sustained ; 
because it is not pretended that those functionaries possessed any 
such information. 

It is to be presumed that instances of that sort will frequently 
occur; it is not strange that among so many persons, one or 
more should die; it is highly probable that removals will be 
made; but it is not probable that officers to whom the duty of 
drawing jurors is assigned will be aware either of deaths or 
removals; therefore, in the same section which provides that the 
names of absent or dead jurors shall be thrown aside, we find 
a clause expressly designed to prevent any inconvenience result- 
ing from such deaths or removals; “and, in case there should 
not, by reason of challenge, or otherwise, be a sufficient number of 
jurors present to make up the pannel, the sheriff shall summon 
a sufficient number of talesmen to make up the pannel.” Swan’s 
Stat. p. 491,§8. A similar provision obviates all difficulty in 
regard to the grand jury. Forsythe v. The State, 6 Ohio Rep. 19; 
Reed v. The State, 15 Ohio Rep. 217. 

The latter case is not identical with that under consideration, 
but | am unable to see any difference in principle. If the rights 
of the accused are imperiled by the absence of one juror regu- 
larly impanneled, they must be vastly prejudiced, when not one 
alone, but the whole pannel are absent. Nor does it matter, as I 
conceive, whether the absence is induced by dismission by the 
court, by a sickness, or by removal from the township or county. 
In every instance, the result must be the same. If the provisions 
of the statute be sufficiently ample to authorize the court to im- 
pannel a whole jury of bystanders, are they not sufficient to 
authorize the impanneling of a single juror? And if the former 
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be not a sufficient cause for challeging the array, can the latter 
be? Wharton’s Crim. Law, p. 671. 

Rawyey, J., delivered the opinion of the court. 

Upon the facts disclosed in the bill of exceptions, the challenge 
to the array should have been sustained and the array set aside. 

The eighth section of the act relating to juries, passed February 
9, 1831, provides “that if any person selected as a juror as afore- 
said shall die or remove out of the township before the time of 
drawing for jurymen of any court where such person’s name shall 


be drawn out, it shall be thrown aside and other name taken in 


lieu thereof.” 

The sixteenth section of the same act prevides “that when a 
petit jury shall be selected, drawn, or summoned contrary to the 
provisions of this act, the whole array of the jury may be chal- 
lenged and set aside and a new venire facias be awarded return- 
able forthwith,” etc. These provisions are imperative in their 
character, and can not be disregarded. The eighth section pre- 
scribes the duty of the officers in drawing a jury. It is unneces- 
sary to say what would be the effect of a neglect to comply 
strictly with this section if the act did not declare the consequen- 
ces. But the sixteenth section declares the consequences of a 
failure to pursue the statute, and this court has no power to say 
that the effect which the law has prescribed, shall not attach to a 
failure to comply with its requisitions. 


—~~e 
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LORD DENMAN ON THE EVIDENCE OF PARTIES. 


[FROM THE LONDON LaW REVIEW.) 


To the Editor of the Law Review. 


Dear Sir: Being still disabled from attending in my place im 
Parliament, I request permission to make known in your valua- 
ble journal my sentiments on the important bill now pending. 
before the House of Lords, on the reception of the evidence of 
parties. 

In the outset, however; I must admit that I have no judicial 
experience to report, as, indeed, none can exist with respect to a 
system which has not actually been tried; my only title to be 
heard arises from a general acquaintance with, and much: con- 
sideration of, the subject, combined with an ardent desire: to con- 
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tribute to the safe improvement of our judicial system. I have 
frequently discussed it in a correspondence with Lord Brougham 
—have urged anid sifted all the doubts which have occurred to 
me, as to the expediency of the change proposed—and have ulti- 
mately come to a clear and decided opinion that the change will 
be beneficial, or, rather, that it is necessary for the discovery of 
truth and the promotion of justice, and will greatly tend to pre- 
vent the erime of perjury, and ultimately to extinguish unjust 
litigation. 

To enter particularly into the argument would be superfluous 
and almost imper tinent, as Lord Brougham’s speech is before the 
publie, and will, of course, command attention. Whoever wishes 
to enter inte more details will find them admirably discussed in 
the tract of my fri.2nd, Mr. Amos, illustrated as it is by actual ex- 
perience of a state of things perfectly analogous to that which 
the bill comtemple.tes. The same evidence of the same expe- 
rience has proceed ed from nearly all the county court judges who 
have enjoyed the same opportunity. I would further mention 
the able letter, add ressed by Sir Erskine Perry to Lord Campbell, 
which seems to esti iblish the same conclusion both in our eastern 
possessions and in i foreign countries, where the practice has been 
introduced, particul arly in the courts of France. 

The hope, therefo re, may be confidently indulged that the form- 
idable opposition wi th which the bill is menaced in the House of 
Lords, will be remo ved, as my own objections have been, by a 
fuller consideration « of the proofs in its favor; and that the candid 
mind of the lord ch ancellor, when relieved from the immediate 
pressure of overwhe: ming duties, and free to make full inquiry, 
may acquiesce in the same result, at which so many of his friends 
have already arrived, 

The evils of the an cient sniinin which excluded all information 


‘trom interested witni »sses were glaring and intolerable in West- 
vymainster Hall; and I am able to set forth some monstrous conse- 
~qeences arising from the defects which it is now proposed to 
remove. Take onee: sample. The plaintiff is the holder of a bill 
-or mote which the defe :ndant, if he signed it, is liable to pay. Fhe 
plain tiff, though he, ar id he alone, saw him sign it, can not prove 
ithe fa ct, because exclu ided by the rule of law. The defendant is 
,protec ted by the same law from confessing the fact. On the trial 
wecours e must therefo,te be had to these who know the hand- 
ewriting. ; but no witness: is at hand who ean speak to it with cer- 
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tainty. The defendant may sit.in court, and be a spectator of 
the plaintiff’s nonsuit, for want of that proof; and, instead of 
assisting him to recover the sum which both parties know to be 
due, the law becomes his accomplice in converting his creditor 
into a debtor for the amount of costs incurred in the prosecution 
of a just claim. This, which could hardly be believed if it were 
not conformable to constant practice, is, perhaps, the extreme 
case; but the degrees in which injustice may be effected by this 
operation of law are innumerable.* 

I shall abstain from entering on the utility of permitting a de- 
fendant to be personally examined in the case where he is sought 
to be defrauded by a forged instrument, or where his signature 
may have been obtained under circumstances, known only to 
himself and the plaintiff, which show that he is not liable, etc. 

When at the bar, my experience as an arbitrator was consid- 
erable. I have no impressions of having ever declined to ex- 
amine a party where he was thought capable of giving useful 
information. I know, as the result of inquiry, that this is now 
frequently the case; and I may mention that, when sitting on the 
bench, I have heard the witnesses at fault in making out by 
inference some decisive fact known to the parties. I have fre- 
quently recommended that the cause should be referred to arbi- 
tration, for the single purpose of subjecting those parties to 
examination. The recommendation was, in no instance that I 
remember, declined, and I have never heard any complaint of the 
consequences. : 

In the late debate, a hint was thrown out that it might be more 
proper to call for the opinion of the superior judges on the bill, 
than for that of the gentlemen presiding in our county courts. 
But it is obvious that the county court judges speak of an experi- 
ment which is actually and every day passing before their eyes, 
while the superior judges could only report a speculation of their 
own on a state of things which has not yet presented itself to 
their observation. If, however, it should be deemed advisable to 
consult the judges upon the bill, | hope that these learned and 
excellent men will be found to have turned their minds to the 


*TI ventured, when at the bar, to denounce the possible triumph of this dishonest suppres- 
sion, in a short pamphlet published, I think, in 1828, which the commissioners for the 
amendment of the law printed in their minutes as my evidence. Every suggestion it con- 
tained has, in the interval, become law, except the correction of this defect. which is really a 
disgrace to a civilized country. I meditated an act for empowering courts to call on parties, 
whose signature appears to instraments, to admit or deny it. But I trust the necessity for 
such partial measure will be .‘* by the comprehensive enactment under consideration. 
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question, and are prepared to pronounce a judgment upon it. | 
am sure that their suggestions will be received with the. utmost 
respect and deference, as the product of conscientious candor, of 
cultivated and practiced intellect. Their opinions, to whichever 
side they may incline, will assuredly be supported with that ful- 
ness of reasoning and explanation which will enable Parliament 
clearly to discern their import, accurately to weigh their value, 
and ultimately, on its own untransferable responsibility, decide 
upon them. 

The delay itself may, however, produce both inconvenience and 
injustice; and there is this further difficulty of a more general 
nature. To form schemes for altering the laws is no part of the 
judge’s vocation. They have sometimes, to my knowledge, felt 
rather aggrieved by being expected to have done so, or required 
to perform that task. While they are bound to certify their prac- 
tice, and would receive entire credit in reporting it, they may 
well decline to expound their opinions, or even to form any, on 
the prudence of reforming it, and they may hesitate to submit 
their speculations to contradiction and criticism. 

The lines of Horace, hackneyed by frequent quotation, on ac- 
count of their true and felicitous description of a certain phase 
of human nature, are much more applicable to judges than to 
literary or theatrical censors: 





Clament periisse pudorem 

Cuncti pene patres, ea cum reprehendere coner, 
Que gravis Asopus quee doctus Roscius egit ; 

Vel quia nil rectum nisi quod placuit sibi ducunt, 
Vel quia turpe putant parere minoribus, et que 
Imberbes didicere senes perdenda fateri. 


Besides the constant occupation of their minds in their import- 
ant functions, and the necessity for the undisturbed enjoyment of 
their hard-earned leisure, there are feelings in the judges which 
must ever strengthen the reluctance to assent to alteration. 
They have administered the law as they found it, with implicit 
confidence, and even veneration, which unite in them with all the 
obvious and instinctive motives for abhorring change. It is pain- 
ful to condemn the past and present. Even if they concur in the 
projected improvement, they had rather that others should be the 
persons to counsel it. What has satisfied mankind so long may 
be suffered to remain during their time, alas! too short at the 
best. 











Lord Denman on the Evidence of Parties. 515 


Some of the chiefs in our superior courts are advanced to the 
peerage in the expectation, possibly, that in Parliament they will 
propose a remedy for the defects made apparent to them while 
presiding over the administration of the law. My own activity 
in such legislation has not been excessive ; I rather blush for the 
little I have attempted, and the less I have been able to do. But 
I confess I have felt discouragement, regret, and even humilia- 
tion, at receiving the answer of some of my contemporaries to 
points which I have thought it my duty to lay before them :— 
“The principle is perfectly right. I can not answer your reason- 
ing, and I see the objection to the present state of the law, and 
none to the change, except that it is a change; yet I can not 
bring myself to concur in it.” It is a fact on record, which will 
startle existing judges, most of whom probably never heard of it 
(as I am now traveling forty years back), that Lord Ellenborough 
announced in the House of Lords the unanimous opinion of his 
eleven brother judges, that it would be wrong to repeal the law 
which punished with death a larceny to the amount of five shil- 
lings in a shop. The oracle had not been consulted; it solemnly 
volunteered this fearful edict. Perhaps also every member of the 
present House of Peers will be astonished to hear that the bill 
was, for that time, rejected. 

I can not forget one particular fallacy which I have frequently 
observed, which tends to increase the aversion of some judges to 
change. The system which they find they believe to have been 
established on full deliberation as the wisdom of former ages, 
and hence impute to all innovators the arrogance of reversing a 
decision ; whereas, in truth, the existing system is, for the most 
part, the neglected growth of time and accident; circumstances 
have prevented the revision that is now taking place; and the 
existing defect has only been left uncured because no delibera- 
tion has ever been had upon it. 

The reasons, however, on which the present law must have 
been founded, probably stated with all possible force in judicial 
acts, and by text writers on the law, admit and require free and 
careful examination. Mr. Amos then most properly lays before 
us Chief Baron Gilbert’s deduction of the rule excluding parties, 
as a corollary from the rule excluding interested witnesses, be- 
cause their testimony “can never induce any rational belief.” 
Lord Brougham, from the great authority of Lord Chief Justice 
Tindal and others, proves that there have been on the bench 
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many exceptions to the adoption of the dogma; and, indeed, it is 
worth while to consider whether it is not entirely without foun- 
dation. 

On what ground is the assertion warranted, that no man, 
speaking with the bias of interest on his mind, can speak the 
truth? Made with respect to ourselves, or any individual of our 
acquaintance, it is an imputation as false as insulting, and would 
be rejected with just indignation. Why must we pronounce our- 
selves so much more virtuous than the rest of mankind? The 
earlier part of Mr. Amos’s treatise furnishes a simple and lucid 
narrative of the various causes which, under his own observation, 
have insured the triumph of candor and veracity over the princi- 
ple of self-interest; and I have seldom read a defense for man- 
kind from one of the charges most commonly brought against it 
more ingenious or more just than that contained in those pages. 
I must also bear witness, so far as opinion goes, that, notwith- 
standing the frequent contrarieties of testimony observable in 
courts of justice, the amount of wilful falsehood, undoubtedly 
great, is far less than is generally supposed.* 

“ Ask no questions, and you will hear no lies,” is a vernacular 
caution often administered to inconvenient inquisitiveness. It 
seems to me to comprise the whole argument in opposition to 
this bill. But no one will advise us to prefer darkness to light, 
because the latter must sometimes reveal unsightly objects; still 
less will prudence suggest an entire abstinence from food, though 
that is the only perfect security against swallowing poison. 

With these views, which I merely state, leaving the argument 
in abler hands, | give in my adhesion to the principle of Lord 
Brougham’s bill, and respectfully thus tender my vote for its 
further progress. I remain, dear sir, very truly your, 


Denman. 
Parsloes, April 21. 


*I am tempted to wish that Mr. Amos’s tract had ended with his interesting and trul 
philosophical disquisition on this theme. The particular constitution of county courts, wit 
the amount of remuneration to their various officers, and some other matters of which he 
treats, may be very fit subjects for animadversion, but they are not Aujusce loci, and hardly 
deserve to hold a place in such superior company. 
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ADMISSIBILITY OF INSANE WITNESSES. 
Regina v. Hill. 






This case arose out of a trial for felony, in which one of the 
principal witnesses was an inmate of a lunatic asylum, his lunacy 
consisting of an impression that he had twenty thousand spirits in 
his stomach, and that he had conversations with Martin Luther 
and Calvin, and other controversial spirits. Previous to his being 
sworn at the trial, medical testimony was adduced to show the 
state of his mind, and it was proved that, with the exception of 
the delusion above mentioned, he was perfectly rational, and ca- 
pable of giving a true account of what he was eye-witness to. It 
also appeared that, on the lunatic being examined on the voir 
dire by the judge, he seemed to be perfectly aware of the nature 
and obligation of an oath. Objection was taken to his admissi- 
bility as a witness, by reason of his being a lunatic, which objec- 
tion was overruled by Mr. Justice Coleridge, who presided at the 
trial, on the ground that the admissibility of the lunatic as a wit- 
ness was a question for the judge, while the effect of his testi- 
mony would be a question for the jury. The point was, however, 
reserved for the consideration of this court. 

Mr. Collyer, who appeared for the prisoner, contended—first, 
that, in point of fact, it appeared that the witness was non compos 
mentis ; secondly, he would show that a person non compos mentis 
was never admissible as a witness; thirdly, he would show why 
no exception should be ingrafted on that proposition; and, 
fourthly, that, under the circumstances of the case, the witness 
should not have been admitted. It was conceded that the wit- 
ness was non compos mentis, and, such being the case, there were 
many authorities which went to show that*pérsons non compos 
mentis could not be allowed to give evidence; there were likewise 
many other reasons against that course being adopted, such as 
public policy and convenience. 

Lord»Campbell: The question is, whether Mr. Justice Coleridge 
was right or wrong in admitting him as a witness. 

Mr. Collyer: A person non compos mentis is not admissible upon 
general principle, because he has not sufficient understanding to 
tell the truth, as appears from Comyn’s Digest, Testmoigne, a. 1; 
and likewise from the opinion of Mr. Justice Buller, in his work 
on Nisi Prius, p. 283 a; and also from the opinion of that learned 
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judge and Lord Kenyon, in the case of the King v. The Inhabi- 
tants of Eriswell,in 3 and 4 Term Reports, p. 707. It had been 
said that an infant was not admissible, because he came under 
the head of non compos mentis; but there was a distinction be- 
tween the case of a child who does not understand the nature of 
an oath and the case of a lunatic. A child’s mind is not sufli- 
ciently developed to understand the nature of an oath, whereas 
the mind of a lunatic is fully developed, but, at the same: time, 
insane. He had not been able to find any cases deciding that a 
lunatic could be a witness, though the contrary appeared to be 
assumed in all the cases which bore upon the subject. If medi- 
cal men gave testimony, stating that a witness was insane, it was 
not for the judge to determine to what extent he was insane, but 
it was his duty to reject the evidence altogether. In the present 
case, the witness labored under a monomania that he was afflicted 
by spirits who were opposed to the evidence which he was about 
to give: and, under all the circumstances, he (the learned coun- 
sel) was of opinion that if their lordships had presided at the trial, 
they would have rejected the evidence which had been admitted. 
Sir Frederick Thesiger, Mr. Clarkson, and Mr. Bodkin, who 
appeared on behalf of the prosecution, were not called upon. 
Lord Campbell, in delivering judgment, said: 1 am glad that 
this question has been reserved; for it is a question of great im- 
portance, and one which ought to be decided. I entertain no 
doubt on the subject; the rule was properly laid down in a case 
before Baron Parke at York, in which, with the concurrence of 
the judges, he decided that the admissibility was in the discretion 
of the judge at the trial, and the effect of the evidence a question 
for the jury. I agree with that opinion, for, supposing there be a 
delusion in the mind of a lunatic witness, it is for the judge to 
say whether he has a proper sense of religion, and acts under 
the sanction and obligation of an oath; and the judge having de- 
termined, it is then for the jury to say what value they will put 
upon his evidence. Many authorities have been produced, and 
the question is in what sense zon compos is used in those authori- 
ties; a man may be non compos in one sense, and yet be compos 
and capable of giving evidence in the case te be inquired into. 
I have no doubt that the witness was admissible in the present 
case, and I should have decided as my brother Coleridge has 
done. The surgeons say that the witness was capable of speak- 
ing of what he was an eye-witness to, and that they always found 
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him rational except on the subject of spirits. Mr. Collyer’s prop- 
osition would be highly inexpedient, not only in the conviction of 
the guilty, but also in the procurement of the acquittal of the 
innocent. 

Mr. Baron Alderson: I agree with my Lord Campbell, and 
that it is for the judge to say whether a lunatic witness is to be 
allowed to give evidence. If all lunatics were excluded in 
lunatic asylums, where many persons are under the care of one 
individual, they would be entirely at his mercy if they were to be 
disqualified. 

Mr. Justice Coleridge: This case is one of great importance, 
and Mr. Collyer has furnished the court with rules and dicta, 
which state general propositions without qualifications, but for- 
merly the question of competency was considered on narrower 
grounds than has latterly been the case. The witness in the 
present case was more than usually instructed in the nature and 
obligation of an oath, and I admitted him to give evidence, feel- 
ing assured that the jury would have rejected any part that 
appeared to them unworthy of belief. 

Mr. Baron Platt concurred. 

Mr. Justice Talfourd concurred, and stated that if Mr. Collyer’s 
proposition was entertained the result would be most disastrous, 
for that some of the wisest men had been subject to delusions. 
Martin Luther asserted and believed that he had had a conflict 
with the devil; and Dr. Johnson was convinced that he had heard 
his mother call him after her death.—London Morning Chronicle. 





URBAN RIGHTS. 


The —_ of an occupant of a House to compel persons to leave the 
ground in front of it. 


David Vondersmith was before the Philadelphia Court on a 
writ of habeas corpus. He was charged with an assault and bat- 
tery on Andrew Kee, the keeper of a hackney carriage. The 
facts are, that Kee was standing in front of the United States 
Hotel, when he was ordered to leave by Mr. Sniden. The latter 
called the defendant to arrest him, which he did, and took him to 
the Mayor’s office. It was for this that the prosecution was 
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brought. Kee alleged that he went to the hotel to look for a gen- 
tleman who owed him money, and that he was not inside of the 
hotel. Judge Parsons said he would decide the question pre- 
sented upon first principles, so that the rights of parties should 
be clearly understood. Every man owns the ground in front of 
his house. He has given to the public a right to pass and repass 
over it, but in all other respects it is as much his property as any 
other part of his premises. No one has a right to stand or carry 
on any business in front of any man’s house, and if he is thus 
annoyed and notifies the party to leave and he don’t, he has a 
perfect right to use sufficient force to compel the offender to go. 
If such was not the law, a person might set up a fish stand under 
another’s parlor window, or any other obnoxious business. A 
man keeps a public house to entertain strangers and travelers, 
and no one has aright to come about his premises to interfere 
with his customers or guests. It has been held by the court that 
men and boys have no right to collect at corners of streets. At 
the last term of the court, in a case where arrests were made by 
an officer of persons who had collected around a house where an 
unfortunate female who made a noise resided, it was laid down 
that the police had a right to disperse them. When Kee was 
told to leave the place by the proprietor, he ought to have done 
so. His refusal to go gave the proprietor a right to take him by 
the collar and put-him off the pavement, or call a public officer 
to do so, which was the wiser course. Vondersmith having done 
nothing but his duty, he was accordingly discharged from. custody. 
—Am. Law Journal. 





BRIEF BRIEFS. 


Acceptance ; when a previous promise to accept will amount to 
an acceptance. 3 Denio, 553. 


Assignment, equitable, of merchandise in the hands of a. third 
person by an order on him to account to the assignee. If such 
order is acted on, it is irrevocable. Dickinson v. Marrow, 14 
Mason & Welsby, 713. 


Consideration ; when valid though not moving from the plaintiff. 
4 Denio, 97. : 
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MISCELLANEOUS. 






Keates v. Capocan. 
January 20, 1851. 


Landlord and Tenant—Condition of Premises—Action on the (ass— 
Deceit— Concealment. 


Where the intended lessor of a particular house knows that the house is in a ruinou: state 
and dangerous to occupy, and that its condition is unknown to the intended lessee and 
that the intended lessee takes it for the purpose of residing in it, he is not bound to dis- 
close the state of the house to the intended lessee, unless he knows that the intended lessee 
is influenced by his belief of the soundness of the house in agreeing to take it, 0. unless 
the conduct of the lessor amounts to a deceit practiced upon the lessee. 


A declaration in case stated that the defendant, knowing that a certain house was in such a 
ruinous and daugerous state as to be dangerous to enter. occupy or dwell in, and knowing 
that the state of the house was unknown to the plaintiff, by agreement in writing dewised 
the said house to the plaintiff. and the plaintiff agreed to take the same at a certain rent. 
the plaintiff having previously proposed to take the house for the purpose of immediately 
occupying and dwelling in the same; that the plaintiff commenced dwelling in the house 
without notice of its state. and so continued to the knowledge of the defendant; and that 
the defendant neglected his duty in not giving the plaintiff notice that the house was in 
the said state before entering into the said agreement, and before the plaintiff commenced 
occupying. That, shortly after the plaintiff commenced occupying, the house fell down ; 
alleging special damage :— 

Held (on demurrer to the plea), that this declaration was bad, there being nothing to show 
that the plaintiff was not to ng the house into repair before he commenced occupying, 
and it not being alleged that he was induced by his belief of the soundness of the house 
to enter into the agreement, or that any misrepresentation was made by the defendant to 
the plaintiff as to the condition of the house. 


Hill v. Gray, 1 Stark. N. P. 434, distinguished. 






































Case. The first count of the declaration stated that whereas the defendant, before and at 
the time of the committing of the grievance by him as hereinafter next mentioned, was pos- 
sessed of a certain dwelling-house, situate in the county of Middlesex, and which said dwell- 
ing-house, at the time of the committing of the said grievance and of the making of the pro- 
posal and agreement, and of the plaintiff becoming tenant to the defendant as heveinafter 
mentioned, and thence until the plaintiff entered into and occupied and dwelt therein as 
hereinafter mentioned, was in such a ruinous and dangerous state and condition as to be 
dangerous to enter, occupy, or dwell in, and was likely wholly or in part to fall down. and 
thereby do damage and injury to persons and property therein, and which the defendant then 
and during all the time aforesaid and hereinafter mentioned well knew. And whereas the 
plaintiff, without any knowledge, notice, information, or warning whatever that the said 
house was in the said state and condition, or likely wholly or iu part to fall down, to wit, on 
the 20th of November, 1848, proposed to the defendant, that the defendant should demise to 
him, and that the plaintiff should take of him as his tenant for the purpose of the plaintiff 
immediately occupying and dwelling the same, the said dwelling-house and also a certain 
yard adjoining to the same for the term of three years from the 29th of September, 1848, at 
a certain rent and upon certain terms to be agreed upon between them. That the defendant, 
well knowing the premises, to wit, on the 20th of November, 1848,- by an agreement in 
writing then made between the defendant, by one Daniel Price Owen, his agent in that be- 
half, of the one part, and the plaintiff of the other part, agreed to demise and did demise to 
the plaintiff the said dwelling-house and yard for the said term of three years from the said 
29th of September, 1848, at the yearly rent of £25, commencing from the day and year last 
aforesaid, payable quarterly, the first quarter to become due on the 25th of December, 1848, 
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the plaintiff paying all rates, ete., and the plaintiff thereby also agreed with the defendant to 
take, and did thereby take, the said dwelling-house and yard for the said term, and to pay 
the said rent in manner aforesaid, and the said rates, ete. That the plaintiff thereupon then 
entered into and upon the said dwelling-house, and commenced occupying and dwelling 
therein. ‘I'hat for and during all the time aforesaid, and from thence uutil the happening of 
the injury, loss, and damage as hereinafter mentioned, he did not have any notice. knowledge, 
information, or warning whatever that the said house was in the said state and condition so 
as to be dangerous to enter, occupy, or dwell in, or that it was like y, wholly or in part, to 
fall down, and the defendant, for and during all the time aforesaid, well knew that the 
plaintiff had not any such notice, knowledge, information, or warning, and {believed} that 
he could, immediately after the making of the said agreemeut, enter iuto and upon, and oc- 
cupy and dwell in the said house; and although the defendant could and might before the 
making of the said agreement, and also before the plaintiff so entered upon and commenced 
occupying or dwelling in the said house as aforesaid, have given or caused to be given to the 
plaintiff notice, information, or warning that the said house was in the said state and condi- 
tion, and likely wholly or in part to fall down, and although the defendant ought to have 
given or caused to have been given to the plaintiff notice, information, or warning of that 
fact, yet the defendant, not regarding his duty in that hehalf, wholly omitted and neglected 
to and did not nor would at any time give or cause to be given to the plaintiff any notice, 
information, or warning whatever that the said house was in the said state and condition, and 
likely to fall down, but wholly neglected and omitted so to do, by means «f which premises 
afterwards and shortly after the plaintiff had so entered into, upon, and commenced occupy- 
ing and dwelling in the said house, and whilst he and his family were occupying and dweil- 
ing therein, and during the said term so granted to him therein as aforesaid, to wit, on, etc., 
a great part of the said house, by reason of its being in such ruinous and dangerous state and 
condition as aforesaid, fell down, and thereby became and was no longer habitable, and 
thereby the lives of the plaintiff and his family, occupying and dwelling in the said house, 
became and were greatly endangered, ete. Special damage to the plaintiff’s wife, goods, and 
business. 

Sixth plea, that it was not the duty of the defendant to have given, or caused to be given, 
to the plaintiff such notice, information, or warning as in the said first count mentioned, in 


manner and form, ete. 


To this plea there was a demurrer. 


Cleasby, in support of the demurrer. The plea is bad for putting in issue matter of law. 

[ Needham admitted that he could not support the plea. | 

Then, the only question is, as to the sufficiency of the declaration, The defendant con- 
tends that the duty stated to have been neglected by him does not arise from the facts stated 
in the declaration. It is sufficient for the plaintiff to state facts showing that a good cause 
of action exists, even though the duty alleged to have been neglected by the defendant may 
not be correctly stated. Parnabyv. The Lancaster Canal Company, 11 Ad. & BE. 223, 
230; s.c., 9 Law J. Rep. (n. s.) Exch. 338. The facts here stated show a good cause of 
action. A person letting a house to another, knowing that the other takes it for the purpose 
of residence, and knowing that it is in a dangerous state and likely to fall down, and that 
the other takes it not knowing that it is in this state, gives a cause of action to’ the party 
taking the house. It is a concealment which amounts to a deceit. This is not the case of a 
small defect, but it is such a state of things as must, if known to the plaintiff, have pre- 
vented him from taking the house for the purpose for which he wanted it. 


(Maule, J. Not if he could have repaired it at a small expense. He may have chosen to 
take this house without knowing any thing about it. If a man says to another, “Sell me a 
horse fit to carty me,’’ and the other sells a horse which he knows to be unfit to ride, he 
may be liable for, the consequences; but if a man says, ‘‘ Sell me that gray horse to ride,”’ 
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aud the other sells it, knowing that the former will not be able to ride it, that would not 
make him liable. } 

In Hodgson v. Williamson, 1 W. Black. 463, concealment of the true port of loading was 
held to vitiate a’poliey of insurance. The same principle upon which the court there acted 
applies to an action on the case for deceit for damage sustained by the concealment of a ma- 
terial cireumstance. ‘The circumstance here concealed is most materia] with reference to the 
object the plaintiff had in view in taking the house, which object was known to the defend- 
ant. In Pilmore vy. v. Hood, 5 Bing. N. C. 97; s.c. 8 Law J. Rep. (x. s.) Cs P. 11, the 
doctrine now contended for was acted upon; and the defendant was held liable, though he 
had made no representation himself, on the principle of gui tacet consentire videtur, be- 
cause he knew that the representation had been made. In Langridge v. Levy, 2 Mee. & 
W. 519; s.c. 6 Law J. Rep. (Nn. s.) Exch. 137 ;-affirmed in error, Levy v. Langridge, 4 
Mec. & W. 337; s.c. 7 Law J. Rep. (nN. s.) Exch. 387. at p. 532, the court say, ‘« We de- 
cide that the defendant is responsible in this case for the consequences of his fraud while the 
instrument was in the possession of a person to whom his representation was either directly 
or indirectly communicated, and for whom he knew it was purchased. 

(Jervis, C.J. The foundation of the action there was the representation made. ] 

Concealment is equivalent to a representation. The real ground of the action was, that 
the defendant contemplated that the gun was to be used by the plaintiff, and did not dis- 
close the fact that it was dangerous to use. So here; the house is let for residence. and the 
defendant does not disclose the fact that it is dangerous and unfit to residein. He also cited 
Cornfoo, v. Fowke, 6 Ibid. 358; s.c. 9 Law J. Rep. (Nn. s.) Exch. 297; and Williams v. 
The East India Company, 3 Kast. 192. In Hiil v. Gray, 1 Stark. 434, the agent who had 
been employed by the plaintiff to sell a picture by Claude, refused to tell the defendant 
whose property it was, and permitted the defendant to purchase it under the erroneous belief 
(known to him, the agent) that the picture was the property of Sir Felix Agar. The plain- 
tiff brought an action for the price of a Claude, and Lord Ellenborough nonsuited, saying, 
*‘ Although it was the finest picture Claude ever painted, it must not be sold under a decep- 
tion. The agent ought to have cautiously adhered to his stipulation, that he should not com- 
municate the name of the proprietor, and not to have let in a suspicion on the part of the 
purchaser, which he knew enhanced the price. He saw that the defend ant had fallen into a 
delusion in supposing the picture to be Sir Felix Agar’s, and yet he did not remove it.”” On 
the same principle, this contract was void at the option of the plaintiff; and the concealment 
here complained of being followed by damage, entitles him to succeed in this action, 

Needham, contra, was not called upon. 

Jervis, C.J. I felt, for a moment, some difficulty, in consequence of the case which has 
been cited, Hil/ v. Gray ; from the first reading of which, it would appear, that Lord Ellen- 
borough had there decided, that merely allowing the vendee to purchase while laboring 
under a delusion with regard to the article purchased, was sufficient ground for setting aside 
a contract of sale under all circumstances, as against the vendor. But in that case there ap- 
pears to have been a positive aggressive deceit. Lord Ellenborough says, * The agent ought 
not to have let in a suspicion on the part of the purchaser which he knew enhanced the 
price,” and continues, “he saw that the defendant had fallen into a delusion in supposing 
the picture to be Sir Felix Agar’s, and yet he did not remove it.’’ Not removing that delu- 
sion might be taken as equivalent to an express misrepresentation. The difficulty arising 
from that case being disposed of, I do not think that this dgclaration discloses a sufficient 
ground of action. It is not contended that there was any warranty that the house was fit 
for immediate occupation ; but it is said, that because the defendant knows it is in a ruinous 
state, and does nothing to inform the plaintiff of that fact, therefore the action is maintaina- 
ble. It is consistent with the state of things disclosed in the declaration, that, the defendant 
knowing the state of things, the plaintiff may have come to him and said, “ Will yon lease 
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that house to me%’’ and the defendant may have answered, “ Yes, I will.’’ It is not con- 
tended by the plaintiff that any misrepresentation was made; nor is it alleged that the plain- 
tiff was acting on the impression produced by the conduct of the defendant as to the state 
of the house. or that he was not to make investigations before he began to reside in it. I 
think therefore, that the defendant is entitled to our judgment, there being no obligation on 
the defendant to say any thing about the state of the house, and no allegation of deceit. It 
is dn ovdinary ease of letting. 
Mau.r, Cresswex, and Wixtiams, JJ., concurred. 
Judgment for the defendant. 


PROFESSIONAL DEPORTMENT. 


‘The London Spectator has a report of the following case : 

‘The opinions delivered by Mr. Baron Martin on the proper function and responsibility of 
the ba’ ata trial in the Central Criminal Court, on Saturday, will probably have excellent 
effect in the unventilated moral regions of the Old Bailey. John Moss, servant of Mr. 
George Henry Brettle, was indicted for stealing from his master a telescope, clothing, and 
other articles of personal property, worth £100. Mr. Brettle is a partner of the eminent 
City firm bearing his name ; as a bachelor, he lived in the Albany ; he lately married ; and, 
ou leaving the Albany, he discovered how his valet had plundered him. For the defense, 
Mr. Mew held the brief of some friend who had been retained ; and he endeavored, by 
cross-examination of Mr. Brettle, to elicit some facts of a personal and private nature, on 
which the inference might be founded, that the property had been given to Moss to procure 
his silence. Allusion was made to a lady with whom Mr. Brettle had intimate relations be- 
fore his marriage, but who is now dead; and a demand was made for inspection of Mr. 
Brettle’s check-book. After much persisting, however, it seemed that the defense consisted 
solely of inuendo; nothing was elicited to justify the insinuations; and the jury observed, 
aloud, that the questions had nothing to do with the merits of Moss’s defense. Baron 
Martin remarked, that he had long entertained the same opinion; but he and the jury must 
give the counsel credit for having some proper object in view; his was the responsibility, 
and if, in his diseretion, he thonght fit to persevere, the court could not prevent him. Mr. 
Mew stated that he was acting strictly from his instructions ; and he averred that it was 
impo-tant these questions should be answered. 

‘The foremazf of the jury (with warmth)—* I can only say, I would much rather be robbed 
by my servant, toany amount, and say nothing about it, than get into that box as a witness, 
if I am to be subjected to an examination into all my private affairs, by the counsel for the 
prisoner.” 

Mr. Mew still insisted upon looking at the counterfoils and the check-books. 

Mr. Ballantine, the counsel for the prosecution, said, that he thought before one gentle- 
man took upon himself to examine the private check-book of another geutleman, he ought 
at least to state what was his object in doing so. 

Mr. Baron Martin said, he had already given an opinion upon the subject of the course of 
cross-examination, and he must leave the matter to the learned counsel’s own sense of pro- 
priety and discretion. 

Mr. Mew then sat down, without asking any further questions. 

The case went to its conclusion, and the prisoner was found guilty. The jury unanimously 
resolved to express, through their foreman, their extreme disapprobation of the manner in 
which the defense had been conducted by the counsel for the prisoner; and to state their 
opinion that such a line of defense is calculated to defeat the ends of justice, by deterring 
persons from coming forward with evidence against servants who have robbed them. Mr. 
Baron Martin stigmatized tne offense as very abominable ; there had not appeared the slight- 
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est justification for the defense : no doubt, the prisonor had possessed himself of the check- 
books, for the purposes of extortion, by making known matters that had occurred before the 
marriage of the prosecutor. Sentence, transportation for ten years. 

Mr. Mew again explained that he held the brief for an absent friend, and that he had 
acted only on his instructions : he urged, that if there were any blame, it should fall, not on 
him. but on the person who prepared the instructions. 

Mr. Baron Martin said, he had intimated during the trial, that the course which was 
taken was an improper one, and he still entertained the same opinion. Counsel are not 
bound to act upon instructions, where it is evident that they are of an improper description ; 
but it is their duty to exercise a discretion in such matters; and if they fail to do so, a great 
deal of that confidence which subs‘sts between the judges and counsel will be destroyed. If 
he had been concerned in such a case, whether for a friend, or on his own accouut, he should 
certainly have felt it his duty to refrain from acting upon such instructions, or for making 
use of such materials as had been furnished for the defense of the prisoner in this case. 


a 
WHAT IS A JUDICIAL PROCEEDING. 
In the case of James Scott, the first of the alleged rescuers of the slave Shadrach, on trial 


in the District Court of the United States, Judge Sprague discussed at considerable length, 
and very ably, this question : 


«Do the proceedings prescribed by Congress for the delivery of fugitives from labor require 
the exercise of judicial power by a court, or may they be summary before a magistrate?’ So 
far as we have seen or know, he is the first judge who has stated what a judicial proceeding 
under our jurisprudence is. Others have decided that certain proceedings are, or are not, judi- 
cial ; but none have ever attempted to state a genera! principle which shall serve as a test in 


all cases. And the definition which he gives, certainly with the qualification attached, and 
probably without it, seems to be good law. 

«A proceeding then is not judicial merely because a magistrate or officer must ascertain 
facts and law, and act thereon in a particular case. As a general rule, to render the proceed- 
ing judicial under our jurisprudence, the tribunal must have the power to render a judicial 
judgment as to the questions at issue, which, if not annulled by appeal or reversal, will con- 
clude the parties in future controversy upon the same question. The matter in controversy 
becomes res judicata, judicially settled, and not open for future litigation betweey the same 
parties. It has been urged that this is not so, because after judgment upon a writ of entry 
the same question may again be litigated in a writ of right. This is a mistake. It is not 
the same question. The matters in issue in those two actions are quite different. The mere 
right is never in issue in a writ of entry. In a writ of entry on disseizin and a plea of nu/ 
disseizin, the only question is, whether the defendant did disseize the plaintiff, and that 
being adjudged, can not be again litigated. ‘The mere right may be afterward tried, because 
it is legally a different question. 

‘In order then to determine whether the proceedings before the commissioner are judi- 
cial, let us see what is their result. He is to grant or withhold a certificate. What is the 
legal foree of that certificate? It is merely an authority to carry the pe.son named from 
one state to another. This is its whole legal effect. What may be legally done with that 
person in the state to which he is carried, depends upon the Jaws of that state, and not upon 
any thing in the certificate. It is true that the certificate states that certain facts exist, that 
is, in the opinion of the commissioner. But those facts are not thereby judicially established, 
but may be controverted in any future proceeding between the same parties, and the certifi- 
cate would not be even admissible in evidence. Neither party would be precluded from 
immediately contesting the same question in any other proceeding. If, for example, a suit 
for assault and battery and false imprisonment were brought in the Circuit Court against the 
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claimant, for the original arrest without a warrant, and the justification set up was that the 
plaintiff was a fugitive from labor, and were this question thus‘ directly in issue, the certifi- 
cate could not be given in evidence any more than the opinion of any other person. 

‘‘The remark made in the opinion delivered in Prigg v. The Commonwealth of Pennsyl- 
vania, that a claim for a fugitive from labor was a case within the judicial power, was an 
obiter dictum, and can be reconciled with what was deliberately decided in the same case, 
only by supposing that the judge who deliveied the opinion intended ihat Congress might 
legislate for it as within the judicial power, and provide for its being tried by a court, not 
that they must do so.’”"—Monthly Law Reporter. 


[FROM THE FRANKFORT COMMONWEALTH. | 
COURT OF APPEALS, JULY 10, 1851. 
ComMONWEALTH v. WiiuiamM E. Mitron. Crry or LEXINGTON v. SAME. 


Writs of Error to the Fayette Circuit Court. 


Judge MarsHa.u delivered the opinion of the court. The questions in these cases in- 
volved the right of the state and of the city of Lexington, to impose a tax on Insurance 
Companies not incorporated by the laws of this state. A brief statement of the case and 
questions decided by the court are as follows: In 1843, the legislature passed an act requir- 
ing the agents of all Insurance Companies, not authorized by the laws of this state, to pay 
wo dollars and fifty cents on every one hundred dollars of premium received by such agents. 
And by an act passed in 1847, the city of Lexington was authorized to levy and collect a tax 
on the business of all Insurance Companies doing business within the limits of the city of 
Lexington. Milton was the agent of ‘‘ the Columbus Fire and Marine Insurance Company”’ 
incorporated by the state of Ohio, all the stockholders of which were citizens of that state. 
He resisted the payment of the taxes on the ground that the act of the legislature of Kentucky 
aud the ordinance of the city of Lexington, were violations of the Constitutions of the United 
States and of Kentucky. The Circuit Court of Fayette, to whom the questions were sub- 
mitted by the agreement of the parties, sustained the grounds assumed by Milton and ren- 
dered judgments accordiugly. ‘The case was brought before the Court of Appeals by separate 
writs of error, on the same record, and the judgments reversed and cause remanded with 
directions to render judgments against Milton, in favor of the commonwealth and of the 
city of Lexington, for the sums claimed by them respectively. 

It was held by the court— 

That the stockholders of a corporation incorporated by the law of another state, can not he 
protected in the exercise of their corporate powers in this state by that clause in the federal 
constitution which secures to the citizens of each state all privileges and immunities of citi- 
zens in the several states; and that a corporation is not a citizen within the meaning of that 
clause of the constitution. 

That each state, granting acts of incorporation to its own citizens, has the right of pre- 
scribing the terms upon which the privileges shall be exercised ; and, consequently, has the 
power to prescribe the terms and conditions upon which foreign corporations may transact 
business within its own territory. 

J. Hanwan, Attorney General, for the Commonwealth. 
Rosinson & Jounson, for the city of Lexington. 
Rosertson & H.C. Pinpeu, for Milton. 
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Limitations, Stature or. If the maker of a note agree with the holder, to pay him a 
certain proportion of the amount due, in full discharge of the note, and afterward make and 
sign a note for the amount so promised, and offer it to the holder, in payment of the first 
note, and the holder refuse to receive it; this is not such an acknowledgment or promise as 
will prevent the first note from being barred by the statute of limitation.—Smith v. Hast- 
man, 399.—Law Reporter. 


ParTnersHip— Inrant. B.,a minor, and S., a person of full age, entered into a part- 
nership, to the capital stock of which B. contributed about $900, and which was dissolved by 
mutual consent, before B. came of age. On the dissolution. it was ascertained that the firm 
had made about $300, and B. sold and conveyed to S. all his intevest in the partnership 
property, for which he received the note of S. for $1100, secured by a mortgage of persona 
property, and S. at the same time gave B. an obligation to pay the debts of the firm. After 
coming of age, B. proved his note against the estate of S., who had taken the benefit of the 
insolvent law, and also instituted proceedings with a view to enforce his claim under the 
mortgage. It was held, that by these proceedings, B. had not ratified the partnership, and 
made himself liable for the partnership debts.—Dana v. Stearns, 372.—-Law Reporter. 


PrincipaL anp Acent—Usace. Goods being consigned to an agent for sale, with gen- 
eral instructions to remit the proceeds, it is a sufficient compliance with such instructions, if 
the agent remit by a bill of exchange, without indorsing or guarantying it; provided such is 
the usage at the agent’s place of business, and the agent use proper diligence and discretion 
in the purchase of the bill. In an action against the agent, to recover the proceeds of such a 
sale, proof of the usage and of a remittance accordingly is a sufficient prima facie defense ; 


and if it is established by the Fo the burden of proof is then on the principa] to show that 


bills remitted in pursuance of ‘ pusage ought to be indorsed or guarantied by the agent.— 
Potter v. Morland, 384.— Las Reporter. 


ff 


Part-owners. One of six part-owners of a vessel, which, for conveaience, was registered 
in the names of two of the others,can not maintain a bill in equity against the register 
owners, for such part-owner’s share of a sum of money awarded and paid to them, under a 
treaty with the Neapolitan government, as an indemnity for the capture of the vessel; the 
remedy in such case being plain and adequate at common-law, in an action for money had 
and received.— Blood v. White, 416. 


DEcIsion BY THE SupREME Court or Pa. We learn from the Harrisburg Telegraph, 
that the Supreme Court of Pennsylvania has decided that a debtor intending to claim the 
$300 exempt from sale by execution under the act of April, 1849, must give notice of his 
intention, before the inquisition and sale, or he can not come in for the money at the distri- 
bution. The act contemplates the debtor shall get the $300 exempt property at an appraise- 
ment where practicable ; and the proceeds of sale is only the last resort, when the property 
does not admit of division. The failure to give notice of the claim to the sheriff, who is the 
agent of the judgment creditors, before the sale of the realty, will bar the claim of the debtor 
to the fund. This is a very interesting decision to debtors in this state, and they should bear 


it in mind. 
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An aTrorNEY, on the marriage of his son, gave him £500 and handed him over a 
Chancery suit, with some common-law actions. About two years afterward the son asked 
his father for more business. ‘‘ Why I gave you that capital Chancery suit,’ replied the 
father, ‘and then you have got a greatmany new clients; what more can you want?” * Yes 
sir,’’ replied the son, ** but [I have wound up the Chancery suit, and given my client great 
satisfaction, and he is in possession of the estate.’”’ ‘ What, you improvident fool,’’ rejoined 
the father indignantly, *‘ that suit was in my family for twenty-five years, aud would have 
continued so as much longer, if I had kept it. I shall not encourage such a fellow.” The 
sequel of the story is that the father died a few years afterward in comparative poverty, while 
the son continued to conduct his business honorably and uprightly for fifteen years, and has 
now retired to an estate which he purchased, and where he resides respected and esteemed by 


all who know hin. 


JupiciaL Courtesy. Sir Robert Graham, on one occasion, when passing sentence on a 
batch of convicted criminals, by accident pronounced the sentence of transportation on one 
who it was intended should be hanged. Shocked beyond measure when apprised of this mis- 
take, he desired the culprit to be again placed in the dock, and hastily putting on the black 
cap, he addressed him, “ Prisoner at the bar, 1 beg your pardon,’’ and then proceeded to 
pass on him the awful sentence of the law. 


Soxprer’s Wire. A judge of probate in Minnesota Territory, to whom a United States 
soldier at Fort Snelling recently made application for a discharge, on the ground that he 
could not find suitable quarters at the Fort for his wife, grauted the discharge and held that 
if the government enlist a husband it must provide suitable accommodations for a wife ; also, 
that every enlisted soldier may have a wife provided for! 


NOTICES OF NEW BOOKS. 


Epwarps’ Cuancery Reports. Reports of Chauncerye ases decided in the First Cirenit 
of the state of New York, by the Hon. Witttam 8. M’Conn, Vice-Chancellor. By 
CuHarLeEs Epmonps, Counsellor at Law. Volume [V. New York: Banks, Gould & Co. 
Albany : Gould, Banks & Co., 1851. 


By the hands of Mr. J. F. Desilver (who has it for sale) we have received this book from 
the enterprising publishers. It comprises the last decisions made by this very learned chan- 
cery lawyer up to the year 1846, when, by the then existing constitution of New York, hav- 
ing attained the age of fifty, became thereby disqualified for longer judicial service. Under 
the new constitution, however, he was elected by the people to the Supreme Bench ; and this 
volume contains four very elaborate opinions delivered by him, sitting in chancery, in his 
new capacity. At some future time, we purpose to make special reference to some of the 
points decided in this volume, for which we have not room at present. 


EnouisH Reports in Law ano Equity. English Reports in Law and Equity ; containing 
reports of cases in the House of Lords, the Privy Counsel, the Courts of Equity and Com- 
mon-Law, and in the admiralty and ecclesiastical courts, including also cases in Bank- 
ruptey and common cases reserved. Edited by Epmunp K. Bennerr and Cuauncry 
Smiru, Esqrs., Counsellors at Law. Volume III, Part I.. Boston: Charles C.’ Little and 
James Brown, 1851. 


We have several times referred to this publication, as the cheapest, and at the same time 
the most useful to the profession, which has yet appeared in the United States. The present 
number, from which we shall make copious selections in our next number, fully justifies the 
opinions heretofore expressed. 





